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The hUsband Is not
fIld cannot pledge his credit even for necessaries.
pOund to)maintain her under such circumstances.
,3.Agency by ratification

A person may act on behaJf of another without his knowled
consent. For example. A may act as Ps agent though he has no ge Or
authority.from P. In such a case Pmay subsequently either accept uieIior
of A or reject it. If he accepts the act. of .."1, done without his consent b act
said to have ratified that act and it places the parties in exactly the' s eIs
position in which they would have\been if A had Psauthority at the arne
he made the contract. . L9t~wise. when an agent ex~~ds the autb~ ty

e

bestowed upon l1im by the principal. the' principal may ratify thunauthorised act. - e

Examples.-(a} A insures Ps goods without his authority. Ifp
ratifies 4's act. the. policy will be as valid as if A had been auth°I1sed
to insure the goodS [WUUamsv. North! China Insurance Co.. (876) I
C.P.D. 757].

(b) A. acting for and on behalf of P. effected an assurance. whi~bhe
had no authority to do. P without ~emur (hesitation!, objection,
protest) accepted the money received under the policy. Held; this was
ratification of-the:co~tract by P [HuJcumchandInsurance Co.v. Bank
ofBaroda. AI.R (1977) Kant~04].
RatificatiDn may be expressed or may be implied in the conduct ofthe

person on whose behalf the acts are done (Sec. 197).
rlamples; (0) A. without authority. buys goods for P. MeIWards

P s~n's them to T on his own account. '. p's conduct implies a
ratification of the purchase made for him by A

(b) A. without Ps authority. lends Ps monn to T. Afterwards P
accepts interest fromT. Fs conduct implies a

.

ratification of the loan.

I
(4 A let Ps property without the latter's consent; A receiVedrent

for many years and P sued him for an account of the rents. Held.?s I
action constituted ratification of such receipts [Lyell v. Kennedy,
(1889) 14App.~. 4371-

(d) A bought some goods on behaJf of P in excess of the price
I

authorised by P. P objected to the purchase but sold some of the gOods.
Held, he had ratified the purchase by selling goods [c:omwalv. Wason.
(1750) '1yeS. Sen 509].

'. ~
.

;[fect of rat
.

ificatiDn. The effect of ratification is to rend~r the a~:
Idope by one person (agent) on behaJf of another (principal). without oft

(principal's) kn'o~Iedge or authority. ~s binding on the other pers
.(principal) as if they had bee1\ performed by his authority (~. 196). e

RatificatiDn is tantamount to prior. authority. It relates back to th
date when the act was done by the agent. This means the agency co~
into existence from the moment the agent first acted and not,froIJ1
time when the_principal ratified the act. ,to

Example. A. the managing d1rectorof a company. ~~
act as agent on company's behalf. but ~thout Its authority. acce~
an offerby T. T subsequently withdrew the offer. but the co~~
ratified A's 'ac~ptance. Held, Twas bound. The ratift~tiOn ~
back to the time of ~'~ accq>tance and so prevented the SU29~

, revocationby T [Boltat l'artiIms v. Lambert.(1888)41 Ch. D. .
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u1site8 of valid ratification
Jte41. The agent must purport to act as agent for a principal wn..o is in

nteTnPlatiDnand Is identifiable at the time of contract.
cO E;a1mple. R was--authorised by K to buy wheat at a certain price.

Acting in excess of his authority. R purc~ased wheat ,from D at.'~
higher price in his own name. He did not profesfs to buy wheat 011
behalf of K. Subsequently K ratified the act of R but later refused to
take delivery of the wheat. D brought an action against K. Held, the
contract could not be ratified because R did not purport to act as ~n
agent for K [Keighley. Maxsted & C~!v. Durant. (1901)A.C. 240].

2. The principal must be in existence at the time of contract.- A
company. for example. cannpt ratify the contracts entered into by the
promoters on its behalf before its incorporation.

Example. B entered into a cOl}tract with K on behalf of a hotel
company intended to be formed. The company, w,hen duly formed~
ratified the contract. After some time it weJiltinto liquidation. K sy:ed
B upon the contract. B pleaded that the lltability llad passed to the
company by ratification. Held. the cp~pany was not Jiable by a mere
ratification. "Ratification can only tk bY a person ascertained at the
time of the act uone and by a person' in e2Pstence either actually orin
contemplation of law " As such B was held t~ be personally liable\ . / '. . .
[Kelnerv.,Baxter, (1866) LR: 2 C.P. 17~]. ,
3. The principal must have contractual capacity bdth at the ti1he of

the contract and at the time of ratifiCation. If the principal was nQt
competent to enter Into contract at 'the time when the contract was\

entered into. he cannot validate it by subsequently ratifying it at the time
whenhe is competent to contract. ,

4. RattflcatiDn must be witli full knowledge of f~s. No valid
ratification can be made by a person whose knowledge of facts of the case
Is materially defective (Sec. 198).

Example. A has an authority from P to buy certain goods at the
market rate. }-Ie-buys at a higher rate but P accepts the purchase.
Afterwards P I.comes to know that the goods purchased by A for P
belonged to A himself. The ratification is not binding IOn P.
If however the alleged principal ~ prepared to tak&' the risk of wha~

kn
tbe purported agent has done. he can choose to r~tify without full

owledge of facts. .

Example. A. an agent. entered into an una.uthori~d contract for
the purchase of a property from T for P. P wrote to T assuring him that
he would stand by the acts of A whatever they were. evefl if he did not
knpwwhat they:were: Held, P~ liable as he had agre&l to bear the
risk of b~ing bound by the unauthorised acts of A [Fitzmaurice v.
Bayley, (1856)6 E. & B. 868]

p 5. RatificatiDn must be done within a reasonable time of the act
~. to be tatified. If it is made after the expiry Df.the reasonable.it Willnot be valid.

~. The act to be ratified must be lawful and not void 01'illegal or ultra
be in case of a company. An agreemer , which is void ab initiDcannnt

ratifted (Mulamchandv. StateofM.P..AI.R. (1968) S':C: 1218].
7 The .'

I'CltUl' whole transaction can be ratified (Sec. 199). There can ::ecation of an act In toto (entirely. wholly) or its rejection in toto. The

"
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, =:: cannot ratiJy a part of th,e transaction which Is benefiCI ~ CfJ Spedal agent. A.special agent Is one who,1s appointed to perform a
reject the rest, al to 1.ular act or to represent his principal in some particular

bo 8. RatificQtiDn mustbe communicated to the party who Is sought part~ction 'as, for example, an agent employed to sell a house or an agent
uc.d by the <tetdone by the agent to be jraJ11 ed to bid at an auction. Such an agent haS a limited authority and

9. RatificatYDncan lx?of the acts which the principal had the eII1P~ as the act Is perfonned, his authority comes to an end. He cannot
do. The acts wlhich the principal is incapable of doing cannot~Wer to as sd his principal In any matter other than that for which he is
A company\.for example, cannot raU(y the acts of the directors w~ti1led. biDloyed. The persons who deal with him are bound to ascertain the
u1fra vires the powers of the company. ch are :~nt of his authority.

J.O. Ratification should not put a th~rd party to d 2 General agent. A general agent is one who has authority to do all
RatifiCation, which has the effe,ctof subjecting a third person to~mages, ts ~onnected with a parUcuhr trade, business or employment. For
or of te,nnlnatlng any right or interest of ~ third person, canpot .:nages ~ple, the manager (general agent) of a firm has an implied authority
(Sec. 200). made bind his principal by doing anything necessary for carrying on the

Examples. (a) /.. not being authorlsed thereto by P d ~~siness of the firm or which falls within the ordinary scope of the
behalf of P the delivery of a chattel the property of P en; ;.mands on business. Such authority of the agent is continuous until it Is put to an

,possessi~n of it. The demarid/can~ot be ratified by P. so~ tWhoIs In eIJfi. If the principal, by secret instructi9ns, limits the authority of the
liable for damages for his refusal to deliver. ' 0 make T generalagent, and the agent exceeds t,?e authority, the principal Is ~und

(b) T holds a lease from P, tennlnable on three' bythe agent's acts done within the scope of his authority, unless the third
an un~nthorlsed Rerson, gives notice of termlnatib~~~~ ~tlce, A. parties dealing with the agent have a notice of the curtailment of the
capnot be ratified by P, so as to be binding on T. ,e notice authority of the agent.
U. Ratifiratton relates back to the dat .rthe ct.1" he 3. Universal agent. A universal agent Is one whose authority to act

", e OJ a OJt agent. forthe principal Is unlimited. He has authority to bind his principal by
WtthEX~"7'e. ~Whty°' purports to act as agent on behalf of P but anyact which he does, provided that act (0 Is legal, and (to Is agreeable to
1-.."'

.

' ~ aU pt s au \, orl accepts an offer by T. T withdraws the offer the law of the land.I.f<;;Jore comes to know of Iit P subse quent ly tifi A'
The ratification results In a' contr t d ra h

e
T
s S

b acceptance. Another classification of agents from the point of "iew of the nature
contract. ,ac an a~ sue Is ound by the ojworkperformed by them Is as follows:
Limitatlo t th d 1. Conun,erclal or mercantne agents. A 'mercantile agent', according

ratification - na 0 e octrmc of ratification. There can be no to Sec. 2 (9) of the Sale of Goods Act, 1930, means "a mercantile agent
(1) 'I . havtngIn the customary coure of business as such agent, authority either

contem ~ere an agent purports to act as agent for a principal not in to Sellgoods, or to conslgI) goods for the purposes of sale, or to buy goods,
\p tlon or existence. 'or to raise money on the security of goods:' This definition does not cover

(2) Where the principal is incapable of contracting. an kinds of mercantile agents which are as follows:
(3)Where the principal does not have full knowledge of facts. (1) Factor. A factor is a mercantile agent entrusted with the
(4) \\-"here the act to be ratified is void or Illegal. possession of goods for the purpose of selling them. He has ostensible
(5) Where the whole of the trartsacUon is not ratified. authority to do such things as are usual in the conduct of business
(6) Where the ratification Is t un! ted to th ght to [Ptckertngv.Busic, (1812) 15 East 38). He sells the good:: In his own name

be bound by the act done by the agno ~omm ca e person sou as an apparent oWner upon such t~rms as he thinks fit. He can sell them
, ,,'. en Oncredit as well. He has also the authority to receive the price and give a

. (7) Where tliCiratification is of the acts which the principal has no gooddischarge to the purchaserpower to do. ' . ,
A factor has a general lien on the goods of his principal for a general

(8) 'Where the ratificatlo~ puts a third party to damages. balance of account between him and the principal (Sec. 171). If he Is In
4. Agency by operation of law poggesslonof goods or of the documents of title to goods, with the consent

Sometimes an agency arises by operation of law. When a company Is ~the owner, any s~e, pledge or other disposition of them made by him,
formed, Its promoters are Its agents by operation of law. A partner Is th~ no~e ordinary course of business, is binding on the owner, whether or
age!lt of the ftnr.. for the purposes of the business of the firm, and the aCe the owner authorlsed it.
of a partner, which Is done to cany on, il} the usuai way, business of th ~le. P owned a motor car and delivered It to A. a mercantile
kine: can-ied on by the firm, binds the fiim (Sees. 18 and 19 of the IndiaIl agent, for sale at not less than £ 575. A sold the car for £ 340 to Towho
Partnership Act, 1932). In all these cases, agency Is Iinplied by operation bOught It In good faith and without notice of any fraud. A
of law. misappropriated the £ 340 and Fsued to recover the car from T. Heid,

CLASSIFICATION OF AGENI'S ::: was In possession of the car With Ps consent for the purposes of
A g~neral classification of agents from the point of view ofth~ excent ,Tgot a.good title [Fblkesv. KI1Ig,(1923) 1 K.B. 282].. .

of their authority is as follows: Ius (2)Auctfcr~. An acutioneer Is an agent appointed by a seller to sell
1!;000sby public ~uction for a reward generally in the form 0,

- ----
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.,.~~ ~ 'd
commission. He is primarlJy the agent of the seller. but after the sale ch vary in degree according to the nature of agency. These uties are
taken .place. he becomes the agent of the purchaser also. He resernb has ~onows :
factor in all respects except that he has only a particular Uen 9n the les a BS To carry out the work undertaken accordtng to the directions given
for his charges. He has &uthortty to receive the price of the goOds sOI~OOds ~princtpal. In the absence of any such directions, he must act
can also sue for the price in his own name. The prtncipalis Uable ~ lie bYtrding to the custom which prevails in doing business of the same
third parties for the acts or the auctioneer if the auctioneer acts Withtbe acc~ at the place where he conducts such business. When he acts
the scope of his apparent authori.ty even though he disobeys instrUcu In 1d!ltb rwise If any loss be sustained. he must JTlakeit good to his principal.
privately given to him. ' . ons 0 ;,if any profit accrues. he must account for it (Sec.211). If the agent's

Example. P instructed A to sell a pony by auction. subject to an bedience is material, the principal may.even terminate the agency. .

reserve prtce of £ 25. A at the time of scile inadvertently stated th ~ di50 ExamPles. (a) A. an agent engaged in carrying on for P a business,
there was no reserve price and knocked the pony down to Tat £ l~ in which it is the custom to invest from time to time. at interest. the
Held. the sale was binding on P [Rainbow v. Hawkins, (1904) 2 Ita' moneys which may be in hand, omits to make such investments. Aj
322). . must make good to P the interest usually obtained by such-
If the auctioneer states that the sale is subject to a reserveprice,but b investment. .

mistake knocks the article down at a price 1;>elowthe reserve price, th~ (b) A. a broker. in whose business it is not the custom-to sell on
sale is !,lot binding on the owner. In such a casej the buyer knows that credit. sells goods of Pon credit to T whose credit at the time was very
there is a limitation on the auctioneer's authority. and therefore bids can high. T. before payment. becomes insolvent. A must make good the
only be accepted provided the reserve price is reached [McManus v. loss to P. , '.

Fortescue. (1907) 2 K.B. 1). (c) :A.an agent. was instructed to warehouse some drapery goods
(3) Broker. A broker is an agent who is employed to buy or sell goo<:ls for P. at a particular place. He warehoused a portion of them at

on behalf of another. He is employed prtmartly to bring about a another place where they were destroyed by fire. without any
contractual relation between the principal and the third parties. He Is negUgence on the part of A. Held. A was Uable to P for the value of the
not entrusted with the possession of the goods in which he deals. He goods destroyed (Ulleyv. Doubleday. (1881) 1 Q.B.D. 510).
cannot act or sue in his own name. And as he has no possession, he has , (d) An agent. instructed to insure goods, neglects to do so. He is
no right of Uen. liable to the principal for-their value in the event of their loss

The usual mode of dealing by a broker is to put the terms of the [PannalalJankidasv. Mohanlali A.I.R. (1~51) s.c. 144).
contract in writing in a book, sign it and then send the particulars of the An agent may disobey his principal's directions where his authority
contract to both the parties. The document sent to the buyer is called the Iscoupled with interest, Le.. where he is I rtvileged to protect his interest.
"bought note". and that sent to the seller the "sold note". If these le A f; ctor has a lien on Ps goods in his possession to
documents agree. the terms of the contract are defined. If they do not the =of m~:~ achrancedby A to P. P directs A to return the
agree. there is no ~inding contract. A reference IS (hen made to signed goods or sell them on credit. Ais not bo~nd to comply with Ps orders
entry in the broker s book.. until P has repaid all adva."1cesmade by A.

(4) Commission agent. A commission agent belongs to a somewhat 2 To carry out the work with reasonable care. skUI and dUtgence. An
indefinite class of agents. He is employed to buy and sell goods, or agent'is bound to conduct the business of the agency with as much skill as
transact business generally for other persons receMng for his labour and Is generally possessed by persons engaged in similar business. unless the
trouble a~oney payment. called commission. Principal has notice of his want of skill. He is always bound to act with

(5) Del credere agent. A del credere agent is one who, in consideration reasonable diligence. to use skill as he possesses. and to make
of an extra commission. guarantees his principal that the persons with compensation to his prtm:ipalin rerwect of the direct consequence of his
whom he enters into contract on behalf of the principal. shall perfonn neglect. want of skill or misconduct. But h~ is not liable to his prtncipal
their obligations. He occupies the pos1t1on of both a guarantor and an I.nrespect of loss--or damage which is indirectly or remotely caused by
agent. such neglect. want of skill or misc~mduct (Sec. 212).

(b) Banker. The relationship between a banker and his customer is Examples. (a) P. atnerchant in C~cutta. has an agent. A., in
really that of debtor and creditor. But there Is a super-added obligation London to whom a sum of money is paid on Ps account with orders'to
on the part of the banker to pay when caned upon to do so by the draft o~ remit. A retains the money for a considerable time. P. in
order (in the form of a cheque) of the customer. To this extent, a banker consequence of not receving the money. becomes insolvent. A is
the agent of his customer. liable to P for the money and interest from the day on which it ought

2. Non-mercantne .,ents. These include attorneys. solicitors, to have been paid according to the usual rate and for any further
insurance agents. clearing and fonvardIng agents and wife. etc. direct loss as. e.g.. by variation of rate of exchange but not further.

REI.A110i'lS OF PRINCIPAL.ANDAGENT (b) A. an agent for the sale of -goods. having authority to sel!, on
Dutte8 and right. of 9nt credit. eelli! to T. on credit. without making the proper, and usUal~... f t An t be fd ti to his prtn ci-..t inquiries as to the solvency of T. T. at the time of such sale. isan&&.&ea0 .,en . agen owesa num r 0 u es . '
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insolvent A must make compensation to his principal in respe f the representatives of his late principal: all reasonable steps for tlie
any loss thereby sustained. ct Of 0rotectlon and preselVation of the Interests entrusted'to him tSef;:.209). -

(c)A. an Insurance broker. employed by P to effect an mSll P 8. Not to use infornw.tion obtained in the course of the flgency against
on a ship. omits to see that the usual clauses are Inserted ~e heprt.ndPal. It is the duty of the agent t() pass on any information which
policy. The ship is afterwards lost. In consequence of the OI1llss e t receIVesIn the course of the agency to his p~Clpal. Where he uses any
of the clauses. nothing can be recovered from the undeIWrtters. lon b~ch Information against the Interest of principal aod the principal
bound to make good the. loss to P. is :u1Iers a loss. he is bound to compensatf~\the prinfipal. The principal

3. To render proper accounts to his principal. An agent is bound waY also restrain the agent from using such information by ~n
render proper accounts to his principal on demand (Sec. 213). to injUnction. \

4. 10 communicate with the principal in case of difficulty It Is 9. Not t() make sercet profttfrom agency. An agent occupies fiduciary
duty of an agent. in cases of difficulty to use all reasonable dtlig the position. He must not. except with the knowledge and assent of the prin-
communicating with his principal.' and in ~eeklng to obta~~e~ In clpaI.make any profit beyond the agreed commission, C!rremuneration.
Instructions (Sec. 214). is (Examples. (0) An auctioneer tIceived from the buyer commission

5. Not to deal on his own account. An agent must not deal on his 0 in addition to what his principal paid him as commission. Held. he
"account In the business of the agency without first obtaining the co wn was bound to hand over the total / commission to the principal
of the principal and acquainting him with all the material clrdlIns~sent [Andrewsv. Ramsay & Co.. (1903) 2KB. 635]. /

which have come to his knowledge. ' ,nees (b) An agent sold his owD stock to his principal without

If an agent. without the knowledge of his principal. deals In the disclosing this fact at the predUlng mark~t price. Held. he was
business of the agency on his own account. the principal may- bound to account for any profit he made In, the transaction [Kimber

(1) repudiate the transaction. If the case shows either that an v. Barber. (1873) L.R 8 Ch. 5). i .

material fact has been dishonestly concealed from him by the agent o~ (c) P employed A to buy a house for him. A bought a house for £
that the dealings of the agent have been disadvantageous to him (See 2.000 In the name of a nominee. He then entered Into a contract with
215). and . the nominee to purchase the house for £ 4.500 which he resold to P

Examples. (0) P directs A to sells his (Ps) estate. A buys the estate for £ 5.000. "Held. A was liable to account to P not only (Qr the
for himself In the name of T. P. on discovering that A has ;bought the Immediate profit of £ 500 but also for 2.500 profit on the- ::>revi01,ls
estate for himself. may repudiate the sale. if he can show that A has transaction [Regierv. CampbeU Stuart. (1939) Ch. 766].
dishonestly concealed any material fact.'or that the sale has been If the agent makes a secret profit or takes a bribe from the other party
disadvantageous to him. with whom he contracts on behalf of his princlpa1. the principal may-

\ (b) P directs A to sell his (Ps) estate. A. on looking over the estate (0) recover the amount of the secret praflt from the agent;
before selling it. finds a IJ1Ineon the estate which is unknown to P. A (b) refuse to pay the agent his commission or remuneration:
Informs P that he wishes to buy the estate for himself. but conceals (c) dismiss the agent without notice ;
the discovery of the mine. R allows A to buy In ignorance of the (d) repudiate the contract with the oth~r Parw.
existence of the mine. P. on discovering that A knew of the mine at
the time he bought the estate. may either repudiate or adop~ the sale 10. Not to set up an adverse title. An agent must not set up hili!own
at his option. title or the title of a third person (unless ~e proves a better title in that

(2) person) to the goods which he receives from the principal as an agent. If
claim from the ag~nt any benefit which may have resulted to hiJD 'he does so. he will be liable for conversion (any act in relation to goods offrom the transaction (Sec. 216).

A
a
thnother person wh\ch constitutes an unjustifiable denial of his title to

Example. Pdirects A. his agent. to buy a certain house for bIIn. ern), .

tells P it cannot be bought. and buys the house for himself. P puiy. on 11. Not to put h1mself in a position where interest anq quty coriflict
discovering that A has bought the house. compel him to sell It to hiJD An agent is under a cluty. in all cases. to act In the, interest of th~ I
(~ at the price he (A)gave for It to Pl1nclpai. He must not put himself in a position where his duty to the I

6. 10pay sumstecetvedfQr the prl11cipaLAn agent is bound to pay t ~rl.neipal and his personal interest conflitt unless he lias, made fuB
his principal all s.ums received on his account (Sec. 218). He may deduc ~SClosureof his interest to his principal. spectfying its exact nature and.
therefrom all motleys due to himself In respect of advances ma~e; 0 tattled his assent. .r /' i
expenses properly Incurred by him In conducting such business an SeC. ,Example. P employed A. a stockbroker. to buy some shares for
such remuneration as may be payable to him for acting as agent ( him.. A sold his own shares to P without disclosing blat the shares I

217). ,'hIS belonged to him. Held. P could rescin~the contra~t [Armstrong v.
7. 10 protect. and preserve the Interests of the prtnctpa1 In case OJi~ Jackson, (1977) K.B. 822].

death or Insolvency. When an agenl;}' Is, terminated bJ the pi1n~ 'de 12. Not to delegpte authority. Ap agent must not. as a general rule, -
dying or becoming of unsound mind. the agent 18~und to take. on Is ~ute another person to do what he has himseJf undertaken to do. TLis

. OWever.subject to certain exceptions (Sec. 190).

188

\

I

'll

1

111

,

I

I'll

" I Ii

,I It
f:. ' ~

II~II I II
I

I ; III

1/ I

I III
II

II

..

II III

: Iii

I

'

II I

d
I1II

I ~ I



190 SPEQAL O)NTRAr.'-I.)

An agent has the following rights against theRights of .,ent.
principal :

1. Right of retainer. The agent may retain, out of any sums recetv
on account of the princtpalln the business of the agency. 'an moneys d ecj
to himself in respect of bts remuneration and advances made or expen Ue
properly tnCUITedby him in conductl.rJg such l>usiness (Sec. 217). sea

'2. Right to receive remuneratiDn. The agent is entitled to his agre
remuneration. or if there is no a~ement. to a reasonable remunerattoed
But in the absence of any spectal contract. pftyment for the performane~'
of any act is not due to the agent until the completton of such act (See
219). Now the question is : when is the act complete? This depends on th~
terms of the contract.

Examples, (a) A was appointed an agent to secure orders for
advertisements in a newspaper. The commission was agreed to be
paid when an advertisement was published. After A had obtained
orders for certain advertisements. the agency was terminated. Held,'

he was entitled to commission on orders obtained by him althoUgh\
the advertisements were not published [Sellers v. London COWlty
Newspapers. (1951) 1 AllE.R 544).

(b)A was employed an agent to sen a property on the termS that he
would be paid commission on the completton of sale. He produ~da
person ready and willing to buy but the owners refusOOto sen. Held,
the agent was not entitled to commission as sale had not been
completed [Luxor (Eastboume) lid. v. Cooper. (1941) AC. LOB).

(c) An agent was appointed to tntroduce a custom~r to purchase'
the principal's property. He did introduce one cutomer : the sale was
settled and' earnest money paid. The sale fell through because of the
customer's inabtUty to find money. Held. the agent was entitled to
his agreed commission [Sheikh Fartd Baksh v. Hargulal Singh.
Al.R (1937) AU.46).
If a transaction for which the agent claims remuneration is the direct

-or indirect result 9t~is services or efforts, he is entitled to remunefation.
Example- An agent was appointed to sell a house. He held an

auction but could nott)nd a purchaser. One oftpe persons attending
the auction ob~ined \from him the address of'the principal and
finalised with him the purchase without the agent's intervention.
Held. the agent was entitled to his comniission as the transaction

was the bult ofbts efforts [Greenv. Barlett. (1863) 14 C.B. N.S. ?Bl).~
An agent who is guilty of misconduct in the busihess of the agency i,

not ehtitled to, any remuneration in respect of t.\1atpart of the business
which he;has mlscQnducted (Sec. 220). '

" Examples, (0) Pemploys A to recoVer Rs. 1.00.000 from T, and to
lay it out on good security. A recovers Rs. 1.00.000 and lays ou~;
90.000 On good flecur1ty.but lays out Rs.-IO.OOOon security whtc is''
ought to h~ve known to be bad whereby P loses Rs. 2.000. A ,
e-ntitled to 'remuneration for recovering Rs. 1.00.000 and inve~.;!
Rs. 90.000. He is not entitled to an~ remuneration for inves~ .
10.000 and he must make good Rs. 2.000 to P. ,

(b) pI Qmploys A to recover Rs. ~,.o00 from T. Through Ario
misconduct the money is not recovered. A is entitled pto
rElmuneration f?r his services. but must makb good the loss to .
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(c) P engaged A, an au,ctioneer. to sell some, property on the terms
that he should receive £ 50 as comn;rlssion. A sold the property and
received in addition £ 20 as commission from the purchaser. P. upon
discovering this fact. sued to recover this £ 20 and also £ 50 he h~d
paid to A. Held. he was entitled to recover both sums [Andrews v.
RtJ1I1SClY& Co., (1903) 2 ItB. 635). .
3. Right of lfen. In the absence of any contract to the contrary. an

ent.1s entitled to retain goods. papers and other property. whether
~ovable or immovable. ,of the principal' received l:iy him. until the
amount due to himself for commission. qisbursements. and services in
respect of the same has been paid or accoUnted for to him (Sec. 221). This
llen of the agent is a parttcular lien. It is \contlned 'to claims arising in
connection vlith the gOods or property in respect of which the right is
claimed. But by a special contract. an agent may have a general lien
extending.to all claims arising out of the agency.

4. Right o.f't.ndemntftcatton. The agent has a right to be indemnified
against the consequences of an lawful acts done by him In exercise of the
authority conferted upon him (Sec. 222).

Examples. (£1)A. at Singapore. under instructions from P of
Calcutta. contracts with T to deliver certain goods to him. P does not
~nd !be goods to A ~d T sues A for breach of contract A defends the
suit and is cqmpelled to pay damages and costs. and incurs expenses.
P is liable to A for such 'damages. costs and expenses.

(b) A. an agent. seized goods of T. 'a third party. at the command of
P. the princtpal. Although the goods had been setzed improperly, it
w~s shown that A had acted bonaftde. Held. A was entttled to be
indemnttled [Toplisv. Crane. (1938) 5_Blng. N.C. 636).

The right of agent to be indemnitled does not extend to acts which are
known to the agent to be unlawful. Sec. 224 provides in this regard that
where. any person employs another to do an act which is criminal. the
employer is not liable to the agent. eithet upon,an express or an implied
promise. to indemnify him against thF consequences of that act.

Examples. (0) P employs A td beat T. and agrees to indemnify him
against an consequences of the act. A thereupon beats T and has to
pay damages to T for so dot;-g. P is not liable to indemnify A forithose
damages.

(b) A, the proprietor Iofa newspaper. publishes at,Ps request. 'a
libel upon T in the paper. P agrees to Indemnify A aga:inst t~e
consequences of the publication. and an costs and damages of any
action in respect thereof. A is sued by T and has to pay damages. and
also incurs expenses. P is not liable to A. upon the indeniiiity.

d But. where one person employs anothe; to do an act. and the aJ!ent \

thoesthe act in good faith, the-agent has.a right to be indemnttled against
ofe ~~uences of that act. even though it caUses an injury tp the rights

3. 'lUlU person (Sec. 223).
1:".. /. \
£N<.amples;(a) P. a decree.;holder. entitled to execution Jcanytng

into effect the Judgment of the Court for recovery of debt) of Ts goods
~qutres the offi«\erof the Court to seize ce~ain goods. representing

em to be the goods of T. The officer seizes the goods and is sued by 0,
the true owner of the goods. Pis Hable to indemnifY the officer for the
rUIn which he is compelled to pay to.lOin consequenre of,- beytng Psnstructtons. J
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. (b) A. at the ~uest of P. sells goods in the possession of p . diligence on the parlof the agent. he can recover damages
which Rhas no right to dispose of. A doe~ not know this. and h' b1.!t care.~r as a result from lhe agent. .
over the proceeds of the sale to P. Afterwards T. the true owner o~ds accru g obtain an account oj secret profits and recover them and resISt a,
goods. sues A and recovers the value of the goods and costs. p is ~e 2. '1bremuneration. If the agent. without the knowledge and assent
to indemnify A for what he has been compelled to pay to Tand f; Ie clai1T1Jor Ipal makes any secret profits out of the agency. the pri,ncipal
own expenses. ' OrA,'s ofthe ~~J.t to' recover them from the agen~. Not only this. the agent also

5. Right oj compensation. The agent has a right to be compensat ~ bas th his right to any commission in respect of the transaction. Where
inJurles~sus~ned by him by neglect or want of skill on the Part : t'br forfeitsnt makes a secret prdfit. the contract with the third party is not
princip~ (Sec. 225).- e the;!~d void. . ...,

Examp!e. P employs A as a bricklayer in building a house. ren To resiSt agent's claim Jor indemnity agam.c;t habthty mcu~ed.
puts up the scaffolding himself. The scaffolding is unskillfullyan:; 3~ the principal can show that the agent has acted as. princIpal
uy and A is in consequence injured. P must make compensation tt At Wherelf and not merely as agent. he can resist the agent's claim for

6. Right oj stoppage in transit. This right is available to the agent I bi~~nity against liability in(;ulred by him. in such a transaction.
the folloWingtwo cases' : n In DELEGXfION OF AUTIIORl1Y

(1) Where he has bought goods for his principal by incurring a The general rule is that an agent is 'not efltitIed~to delegat~ his
personal liability. hehas a right of stoppage In transit agatest the th rity to another person WitllOUt the consent of his princIpal.
principal. in respect of the money which he has paid or is liable to pay ~u U;atus non potest delegare' is the ma.'Cimwhich means .that a perfson to
This I1ght of the agent is similar to that of the unpaid seller. . ~~om authority has been given;- cannot delega,te that author!tr ~~

(2j\ Where he is personally liable to the principal for the price of the another. Sec. 190 also prohibits delegation of sucr authority. 1 hIS ~~
goods sold. he stands in the position of an unpaid seller towards the buyer because when the principal appoints a pa~ticular agent to act on hIS
and can stop ~ goods in transit on the insolvency of the buyer. behalf. he relies upon the agenrs skill. integnty and competence. '

Duties and rights of principal sub-agent
Duties of principal. The duties of a principal towards his ~g«1nt,are A 'sub-agent' is a person employed by. and acting,under ~e control of,

the rIgh,ts of the agent against the principal. The rights of an agent have the .original agent in the business of the agency (Sec. 191). TIllS me,;ms he
already been discussed. Is the agent of the original agent. The relatio,n of the sub-a.ge~t, te: the

'The principal owes the folloWingduties to an agent: originalagent is. as between themsel"es. that of the agent ana pnJ;lclpah'
1. Ta indemnify the agent agair,lst the CQnsequences oj aU lawful acts. Exceptions. Sec. 190 provides that an ~gent may appoint a sup-age1:\t

The ~rincipal is bound ,to indemnify the agent against the consequences and delegate the work to him if-
of all lawful acts done b~ such agent in exercise of the authority conferred '(a) there is a custom of trade to that effect. or
upon him (Sec. 222). (b) the nature, of work is such that a sub-agent Is n~cessroy. ,

2.' Ta incifmmify the agent against the consequences .oj acts done in . Examples. (a) A banker; autr°rlsed to lef allt a house arid coIled
goodJaith. Where one person employs another to do an act. and the agent rent may entrust the wor~ to an estate agent [Mahinder VJ.Mohar,
does the act in good faith, the employer is liable tp indemnify the agept A.I.R (1939) All. 188]. '

against the consequences of that act. though it causes an injury to the (b) A banker instructed to make paymenfTo a particul4u- person
rights of a third person (Sec. 223Y. Where. however. any person employs at a particular place may appoint a banker who has an otflC~9-t thal
another to do an act which is criminal. the employer is not liable to:i~ place [sUmman Singh v. National City Bank; A.I.R. (1952) Pl1nj. 172).
agent. eJther upon an exp(,~ss or al1 implied promp;e. to indemnify . There are some more exceptionS--recognised by the English l",'lw.'against the consequences of that act (Sec. 224(. These ti , als ogn 'se

'

d in India and are as follows:
, l t r The I excep ons are 0 rec "" ,I

3. Ta indemnify agentJor injury caused by principals neg ec. u (c) Where t4e 'principal is aware .of the intention of th~ agen' It)
prlnc}pal must make compensatio~ to his agent in respect of ~~~)? apPOinta sub-agent but does not object to It.caus

,

ed to such agent by tlie Prln
,

cipal s neglect or want of skill (Sec.
(d)

"

i art d ring VPO
'1't- ent 0 ('

a' ~ d.' Where unforeseen emergenc es se ren ea. ...11 ,;4. To pay the ClfJent
,

the commission .orother ,remuneration agree Sub-age t QQ<>""'- "r ~

d ti of the n nece~J' . '

t Rigb.ts of prineipal. The prl9cipal c~ eQforce all the ua e:nt fails t(e) Where the act to be done is purely\ minis'\erlal not involvtp;,:
agent w~ch are mdirectly th~ rights of the principaI. When ar; f~l1owtng' confidence or use of discretion.in his duty towa:r;ds the principal; the principal has th

(J) UTL f th g t
'

delegate can be inferred fn'-p ,}<'"re edies a~st the ent : 'YVuere power 0 e a en (Q , .". .
m , ag ... S5 due to conduct pf both the principal and tIle agent.

1. Ta recalJer damages. If the principal. suffers any 10, not (g) ~n... . th .pal rmits a intment .ofa suo-agent. .
disregard by fhe agent of the directions by,the principal. ~r by the npere e prlnCI pe ,ppo -' : ' 'I' .
foll!)wing tl:e ~ustom Qf trade In the absence ..of directions by n. a Relatian:.htp between principal and sub agent... Asia gC:le;cu n..~:..~~
principal. or where the principal sutTers due to lack of requisite ski gent cannot deltgate hIS authority h) a sub-a~ent. But ,In c_:i,l1..
", eJ(ceptionalcases. he is pemlitted to do so. 111such cases. th~ delega' 'ur. ()
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atJ °l1ty to a sub~agent is proper. In all other ,ca~s, the appolnbn he agent is responsible to the principal for the acts of the sub-

' pub/-agent is improper. The legal relation l?etween the PrinciPal ent of~ 3. ~tlt he is not responsible to the principal for any act or negligence
sub-agent d~pends,upon the crucial question, as to whethand Ute, agept. bstituted agent.
apPointment01tht\sub~agent is proper or irbproper. er tbe aftbestl RELATIONS OF PRINCIPALWITH THIRD PARTIES "

I 1. Where a sub-agent is properly.-appointed. (a) The' Pl'in f gent's authority
'bOund by the acts of the s~b-agent as if the sup-agent \\Tere~iPal1s tstent :tl~Ority of an agent means his right or capacity to bind the
oIi~a1ly appointed by the pi1ncipal (See; 192, para 1). agent, T?:l. According to Sec. 226, the acts of an agent within the s,cope of

(b) The ag~ntJs responsible to the principal for the acts of th pOOClPthority bind the principal. The authority of the agent to bmd the
agent (Sec. 192, para 2). ", e sub- hisa~ I Ybe-
' ~r , ~~

TrIple. A, a carrier, agreed to cany 70 bags 'Ofcotton pO1 Actual or real authority, or
lrom MOM to Bhavnagar by a truck. A asked AI, another carn~te 2' Ostensible ot apparent authority.
cany the goods. The goods were d,fUllaged in transit. Held, A ~to . Actual authority. Actual authority of an agent is t?e a~thority
liable ~en though it ~ proved that Ar was the Carrier [JugnIA_- ~ }, d on him by the principal. It may be expressed or ImplIed (Sec.f[aril.al. AI.R (I956) Guj. 88). '~, us V. conlerre

" lcr'The sub-agent is responsible for his acts to the agent, but not to th 186JEXPressauthority. An authority is said to be express when it is given
.principaJ;-except ~ case of hud or W1lfu1wrong (Sec. 192, ~3). e b wordsspoken o~written (Sec. ~ 87~.. ., , .

2. Where a sub-agent ,is nqt properly appqJnted. Where an a ent Y Implied authonty. An authonty IS SaId to be lmplled :vhen It IS to be
'Yfthout ha.ving au~ority to,do so, has appo~ted a sub-agent, the ag:nt ~ inferredfrom the circumstances of the cas~; and thmgs spoke

,

n or

rfrsponsibl~for thei.~cts of the sub-agent to the principal and to the third written or the ordinary course of dealmg may be ac~~unted
,parties, The I>rincii>al.in such a case, is not represen\ed by or responsible circumstances of the case (Sec. 187). An a~ent, ~aving ap authon.ty to do

, Ifor the, ~c~ of the sub-agent, nor is the; ,sub~agent responsible to the anact, has authority to do every lawful thmg wh~ch Is\necessa,ry m order
::pfbl)cIpa{Sec.~~). / todosuch act (Sec. 188, para 1).An agent, havmg.an'--authontyto carry
~~~~~or nbet1b1ted agent I ona business, has auth~rity to do every lawful ~lung necess~ry for the

,;.-Apo-'agent or a substituted agen~ is a person who is named by the purpose,9r usually done m the course of conducmg su_chbusmess (Sec.
agt?n~ ,on i¥ express or implIed authority, fr~m- the principal, to act for 188,para 2).. ,. , -
the p:rtndipaI. He Is not a sub-agent but an agent of the principal for such Examples. (a) A IS employed by P, resIdmg m London, to recover

l part Qfthe business of the ageIlEYas is entrusted to him. He Is the agentof at Mumbaia debt due to~. A may adopt any leg~lproce~sn~cessary
the PrinCi~, th~ugh ~e Is named, at the request of the principal, qy the for the purpose of recovenng the debt, and may gIV~a valId dIscharge
,agent(Sec.,!l94). , " for the same.

' Elampl~s. (a) P directs A, his solicitor, to sell h1s estate by (b)P appoints A as his ~gent to carry on his b,usiness p~a
auctkfn!Dd to employ an auctioneer for the purpose. A names.flI, an shipbuilder. A may purchase tI~ber and oth~r matenals and hIre

,auctioneer, to conduct the sale. Al is not a sub-agent, but is Fs agent workmen for the purpose of carrymg on the busmess. ,
for tHe conduct of the sale '(c) A solicitor was authorised to conduct legal preceedmgs. He

' " , ' however presented an insolvency petition against a debtor of his
' (b)Pauthortses A. a merchant in Calcutta, to recover moneys due principal. Held this was within his authority {Wallace, Re, ex parte

to P ~7~' A Instructs AJ, a solIcitor. to take legal prqceedir:;~ Wallace,(1884)'14g:B.D. 22].
::;;~7tor eo:::erecoveJy of the money. AJ is not a sub-ag~t, but ,2. Ostensible authority. When an agent is employed for a parti~ular
'. . .;: ," 'sc busIness, persons dealing with him can presume that he has authonty to

In selectmg a co'ag~ntfor hIS principal an ag~nt is bound to exerclld do all such acts as are necessary or incidental to such business. Such
the s~~ a~ount of dIscretiO? as a man .of or?mar-r prude~ce wO~e aut~ority of the agent is called ostensible or apparent authority as
cx~rc~se m hIS own rase; an~ If he does thIS he IS not responsIble to dIstIngUished from actual or real authority. The scope of an agent's
pnnClpal for the act~ or neglIgence of the co-agent (Sec. 195). authority is determined by his ostensible authority. If the act of an agent

, Difference between sub-agent and substituted agent Is in eXcess of his actual authority, but is within the scope of his
1. A sub-agedt does his work under the control of the agent Ostensible authority, the principal will be bound by the act of the agent.

'whereas a substituted agent works under the instructions of the , Examples. (a) P writes to T that A is authorised to sell his car. P
pIincipal. I pnvately in5tructs A not to sell the car but merely to obtain Ts best

2. There is no I privity of contract between a sub-agent and the alTer.A sells the car to T for Rs. 50,000. The sale is binding on T.

princjpal. The prit;lcipal cannot sue the sub-agent directly for a~Y ~ (b) An estate agent was instructed by owners to fin~ a purchaser
amounts or money. Similarly, a sub-gent cannot sue the principal for ~ aor a property. He did so and accepted from the prospectIve purchaser
remuneration. He is also not directly answerable to the principal. Bf deposit as agent of the owners. Held, although the estate agent was
the principal and the sub-agent can sue the agent. In the case 0b: not given authority to accept deposit, he had acted within the scope
substituted agent, there is a privity of contract between him and t
principal and both dm sue each other.
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the SCope of his ostensible authority ['Ryan v. PUkin <1s xnanner, and will have the same leg<,t.lcon~equences, as if the

W.L.R 403). I, gton, (959) I ~~cts had been entered Into and the acts done by the principal.
(c) P employed A as a 'manager of his business, and cO Example. A is P's,agent with authority to receive money on his

incidental to the business that the bills should be dra it Was behalf. He receives from Ta sum of money, due to P. Tis disch~ed ofa
.

ccep ted fram time to time bv the manader P howeu ti \'In and his obligation to pay the sum in question to P.
, J,., " .er, orbad .
draw and accept bills. A accepted some bills in breach e A.to (2) When the agent exceeds his authority. When an agent exceeds his

I probibition, and P was sued upon them. Held, P was liable [pJ!. ~~1i.s thority to do work of th<1principal. the principal Is-bound by th
.

at part'

v. Btishell&<.1ones,(1965) 2,L.R I g.B. 97). --.~ ~rthework which Is within his authority and which can be separated
\ It is a well-established principle that if a person employs ano frO!IIthe part which is beyon~ his authority (Sec. 227).

an agent In a character which involves a particular authority h tIler as Example. p, being owner of a ship and cargo. authorised A to
by secret reservation divest him of that authority. But if the' th~~a.nnot procure an Insurance on the ship. A procured a policy on the ship,
knows of the limitat!on of the agent's ostensible authority, the Pr!nParty and another for the like sUIll on the cargo. P is bound to pay the
will not be liable for;.such act of the agent. ClpaJ premium for the policy on the ship, but not the premium for ~

Examples (a) P leaves certain articles with A! policyon the Cargo [Bainsv. Ewing, (1866) I Ex. 343). If A hacUaken
asking ,him n~t to sell them below a stated price. A ::lsa~:i~~r. only one policy on the ship and the cargo. P would nor~ hound.
to Tbelo,! the stated price. Tknows of Pslnstructions to A Fcan les Wherean agent exceeds his authority. the principal ~ay repudiate the
aside. the contract with T. But if T is ignorant of Ps instructions t set wholeof the transaction if what he (the agent) d~beyond the scop~ of
P cannot set aside the contract with T. \ " 0A., hisauthority cannot be separated from the rest (Sec. 228).

(b) 0, the owner of a restaurant, sold the restaurant to p p Example. P authorises A to buy ~Osheep for hinl. A b~ 10 sheep
employed P as manager. T, who knew nothing of this transactlo~ of and 20 lambs for one sum of Rs. 6,boo. P may repudiate the whole
P, sold cigars to A f<?ruse of the restaurant. A had been expressly told trmsaction.
by P not to purcnase cigars on credit. Being unable to obtain (3) Noticegiven to agent as notice to principaL The principal is bound
payment from A T sued P. Held, (1) as the cigars were such as.would bythe notice given to 01\information obtained, by the agent in course of
usually be dealt In at such a restaurant. Awas acting within the scope thebusiness of the: principal (Sec. 229). The principal is also bound by the
of his implied authority as. manager In ordering them; (2) P could admissionsmade by the agent.
not, as against T. set up 'any secret limitation of that authority Example. T took out a policy with P. an insurance company,

[Watteauv. Fenwick, (1893) I g.B. 146). against accidental injury. Theptoposal form con}:ined aAgent's authority in an emergency. An agent has authority.ln an declaration that the proposer did not suffer from any physical
emergency, to do all such acts, for the purpose of protecting his principal infirmity. T was blind in one eye. This fr.ct was known tQ the agent.
1"r(.10loss as woolpbe done by a person of ordinary prudence, in hi~ own Twas illiterate and the agent filled In the fonn without disclosing Ts
case, undersimllar c!rcumstances (SecA89). inftnnity. Held, thel policy was good. as P was bound by tbe
Positi()n of Principal and agent in relation to third parties knowledge of the agent [Bawden v. The London etc. Insurance Co.

Th~ position of a principal ,and his agent as regards contracts made (1892)2 g.~. 534). /
by the agent with third parties may be discussed under the following~ee aut where the age,nt has committed a fraud on his principal, any
heads:' ~Ormation obtained by him or notice given to him is not regf.U"dedas

I. Wher~ the principal's existence and name are disclosed by the a :ng been obtained by ~e principal. In such cases the knowle~ge of the
agent. i.e., where the,principaUs named. ~P~~b~~ not iII1puted to the principal because of the extreme2 Wh th Fin i al ' ext t is di I

O

ed b t t hi name,Le. If'-.- ility of the agent communicating his fraud to the pri:gcipal
. ere e pcp s .' s ence sc os u no s ' ~v. Cave,(1880) 15 Ch. D. 630).where the principal is unnamen. (4). Tj. al are not a Principal inducing belief that agent's unauthorised acts were

3. wrn:re both the existence and the name of the princip Uthortsed. Refer to Sec. 237 discussed under the heading -Agency by,;.diS~lOSed,i.e., whe~ the principal is undisclosed. EstoPpel".

1. Named principal: The position of the named prktcipal for the ~cts inis(5) MisrepresentatiDn. o~fraud of agent. The Princi~ is liable for the .of his agent is as follows. ' - ~,,' I representations made or frauds committed by the agent In the course
I . nc1y<" S of it

(I) Acts of the agent are the acts of the principaL The. prl acts are the,isbUsiness for the principal. Such misrepresentations or frauds have
Uable for the acts of the a~ent with third persons provided his if hiS Ir1a.d8aIneeffect on agreements made by such ageht as if these had been
done (a) within the scope of his ciuthority, and (b) in the course ~ which Orrr: OrCon1..mittedby the principal. H~wever, misrepresentations made
employment as an agent. He is also liable for such acts of the age~c 226 al1tb.Uds committed by the agent In matters, wWch do not fall within his ,

are necessary for the proper ~cution of his (agent's) authority. t . aJjId Ortty,do not affect his princiPal (Sec. 238): ,\
rl~rth~r provid8s t~t contracts entered into through an ag~l~ me ~les. (0) A. being Ps agent for the sa1~ of goods. Induces Tto
i ("i~U\tjons"l.rtstng from acts done by an agent, may be enforce buy them by a misrepresentation, which he was not authorised by P
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to make. ) The contract is voida91e. between P and To at the OPt!~ . ~W

(b) A. the captain of Ps ship. signs bllls of lading Without h
received on board the goods mentioned therein. The bills of lingate void as between P and the pretended consignor: a ing

(c) P instnIcted his agent, A. to reinsure an overdue ship
certain port~, A heard that the ship had actually been lost. He didat a
diSclose this fac( to the insurer. Held. P could not recover upon ~ot
policY [Blackburn. Lowe Co.v. Haslam. (1888) 21 Q.B.D. 144J. e

2. Unnamed pr~cipa1. When an agent contracts as an agent for
principal but does notd)sclose his name, the principal is liable for tha
contract of the agel)t, un1ess there is a trade custom or a term, express e
implied. to the efTecf which ma)tes the agent personally liable. If tho:
t,hird party contracts knoWing that there is a principal although his
fdentity is not disclosed. J:1ecannot sue t!te agent. If, however. the agent
declines to disclose the identity of the principal. he Will become
personally liable on the contract. .

\ 3. Undisclosed principal. Sometimes. an agent not ohly conceals the
'name ofth~rincipal bt!tt also the fact that he is.an agent. This givesrtse
to the doctitne of undtsclosedprincipal. The agent in such a case givesan
linpression to the third PartY as if he is contracting in an independent
capacity.

'.Sec:. 231 deals With rights of parties to a conract made by an agent for
U'te.undisclosed principle. Th~pos1t1on pf parties to such a contract may

,be discussed under the folloWingheads :
(a) Th£!.position of prtitctpal. When an undisclosed principal is

subsequently discovered or he himself intervene~. the other contracting
~ (Jlhe has n~t already obtatnedjudgment against the agent) may sue
either the principal or the agent or both. The principal may also if he
likes require the performance of the contract from the other contracting
party (Sec. 231, para 1). But in such a case he must allow to the third party
the.beneftt of'all payments made by the third party to the agent.

(b) The Position of agent. As between the principal and the agent, the
agent has all the righffJ of an agent as against the principal; but as regards
the third' party. he is personally liable on the contract. He may be sued on
the contract and he ~as the right to sue the third party.

(c)' The posUjen ofthirdparttes. (0 In a contract with an agent fora~
undis'flosed prihcipal, the third party may elect to sue either th

prin,cipal or the agcrnt or both. . of
Example. T enters into a contract With A to sell biRYfOObales T

cotton and afteIWaros discovers that A was actlngas agent for P.

may S1ileeither A 0,,"P. or both, for the price of. the cotton. ted
(f4 If the principal discloses himself before the contract is compte c~

theotlier contracting party Jl1ay refuse to fulfil the contract. if ht waS
shaW that. if he had known who the principal was or that the agen 231.not the principal. he would not have entered into the contraCt (Sec.

,para 2). . ent.
(f14The third party can also claim a right of set-off against the :!onlY

Where the principal-requires the performance of the contract, he caations
obtain such-pe-6rmance jas is subject to the rights and o?~ 232).subsisting ~tween the agent and the other party to the contract .

,-
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Examples. (0)A. who owes Rs. 500 to ToseIls 1.000 rupees worth of
rice to T. A is acting as'agent .r P 41 the transaction., but T has no
taiowledge nor reasonable ground of sl.1splc1onthat such is the case. :p.
cannot compel T to take the rice Without allowing him to set off A's,-
debt I , .

(~ A sold to T goods of P. an undisclosed principal. When P sued T,
TcIa1med to set off a debt by A to or. The-set-offwas allowed [Rabonev.
Willtams. (1875) 7 I.T.R ~60J. The set-offw1lI not be allowed.!f Twas
aware that A was an agent althougn he was not aware of the identity'
of the principal.

IJabUi1yof pretended .nt
A person may sometimes qntruly represent himself to be ,the

authorised agent of another, and thereby induc~ a third perso,,- to deal
with him as such agent. He is. in such a\.case. liable. if his alle'ged
eJDployerdoes not ratify his acts. to make compensation to the third
person in n;spect of any loss or damage which he has incurred by so
dealing(Sec. 235). I ' . f

While the third person has the right to. claim compensation from the
pretended agent, the agent has no right to p~ed ,against that person fejr
the contract Thus. a person With wJ;loma contract has been entered into
In the character of agent is not entitled to'I1quir~ t.\1eperfo~ce of it. if
heW¥ in reality acting. not as agent, but oI(his own account (Sec. 236). .'. .

PERSONAL LlABIU1Y,OF AGENr
The.general rule Is that only the prInCipal can ~nforce. apd ~an be

held liable on. a contract entere~ into by the agent exr:ept when)tfere'isq
contract to)he contrary. ISec. 230 of the Contract Act clearly lays down
this rule : "In the absence of any contdict to that effect, an agent cannot
personally enforce ~ontracts entered into by him on behalf of his
Principal'lnor Is he personally bound by them."

An agent is. howe,ver, personally liable in the following cases:I .

1. When the rontrqct expressly provides. A person while enteripg
Intoa contract With an agen~.may expressly stipulate that he w01,1ldhol<;l
the agent personally liable iii .case of breach of contract. and if the agent
agrees to it, he is personally hable. .I I

2. When the agent actsfor aforelgnprincipal. (Sec. 230. para 2). When
the contract is made by an agent for the ~e or purchase of goods for a

:rehant residing abroad. the ag6{lt is personally liable. He can exclude
he ~nal liability by ewres~ provision. to this..effect in the contract. If

doe'8so. he 9H1Qotbe sued on ~e contract
3. When he acts for CUtundls&sed principal. (Sec. 230. ~ 2). Where: agent acts f~r an undiscIQSJicIprinci~. he is personallY liable thong

.

h
e Principal. on being dtscoyt'red by the third party. is also liable.

4:., ~ he actsfor a principal. who cannot be sued (Sec. 230, para d).'
~ere the principal Is incompe~nt to enter into a contract"e.g.. where hI
'p a minor or an idiot, the agent is per~ally liable as the credit Is'

i"'-SUJnedto have been given to the agent and not to the prinCipal..

Co 51 Where he signs q contract'ln his own name. An agent who 8i~8,a:
~~ct in his own name without qualJftcation (le.. Without dlsclos~g
to haye Is acting as an agent). though known to bean agent. is understcibd.
the ~~ntracted personally. unless a con~ intention appears ffonf-u.y of the inStrument
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Exa~mple. A executed a hundi in favour of T for a loan take
him from T. The huT'Jdipurported to be drawn by a finn. A didnby
sign the ~i as ,agent of the firm and did not disclose to T the not
of the principal who was the propri~tor of the firm. Held. Anarne
personally liable (Trtlok ,chand v. Rameshwgr Lcd, AI.R. (1975)

"'
p

as
196). at.

6. Where he acts Jor a principal not in existence. This is a ra
peculiar ct..se. The promoters of a company, yet to 1.:>eincoipora~er
so~etimes enter into' contracts on behalf of the .company, though in s~%
a uase the alleged principal (Le., the company) has no...legalexistence ~U
the time of incorporatIoQ. In such a case the promoters are held to hay
contracted on their own account and are personally liable~ e

7. Where he is liable Jor;breach oj warranty oj authority. Where a
person professes to act as' an agent but has no authority from the aIle ed
principal or exceeds his authority. ,he is personally liable for breachgof
warranty of authority in a suit by the third party with whom he professed
to make tile contract (Collenv. Wright, (1857) 7 E. & B. 301).

8. Where he receives or pays money by mistake or fraud. Where an
agent receives money from a third party by mistake or fraud. he is
personally liable to - the-1hird party. Ukewise. he has the I1ght to sue the
third party for the recoveJ;Yof the money where he has paid it by mistake
or under fraud of the third party.

9. Where his authority ~ coupled with interest. When an agent has an
interest in the subject-matterpf the contract entered into by him with a
third party. -9is authority is coupled with interest. He has. in such a case.
the right to sue, or be sued. but only to the extent of his interest in the
subject-matter. I

10. Where the trade usage or custom makes him personally ltable.
Where there is a trade usage or a custom making the agent personally
Hable. he is liable 1inless there is a contract to the contraIy.

Right oj person dealing with agent personally liable. In caSes where
the agent is personally liable, a person dealing with him may hold either
him or his principal, br both of them. liable (Sec. 2;33).

Example. T enters into a contract with A to sell h.!m 100 bales of
cotton and afterwards discovers that A was acting as agent for P. T
may Sl1eeither A or P.or both. for the price of the cotton.

But when a persOn who has made a contract wUh an agent ind1jces the

agent to act upon the belief that the principal only will be held liable.~ecannot afterwards hold the agent liable. Likewise if he . induces e
principal to act upon the belief that the agent only will be held liable. he
cannot afterwards hold the principal liable (Sec. 234).

TERMINATIONOFAGENCY\

Sec. 201 describes the modes of te:rminatIon of agency. The Section ~
not comprehensive. The various modes of termination of agency ~ementioned in Sec. 201 and other modes are indicated in the chart on
next page~ In certain cases. the agency is irrevocable.

1. Telmination of agency by act of the parties ther
(1) Agreement. The relation of principal and agent like any °tual

agreement may be terminated at any time and at any stage by the roU
agJ'eement between the priripal and the agen~

... 201
CON'JRACT OF AGENCY

TermlDationofagency
I

By act of the parties 'I
I I

Agreement Revocationby the
principal

I

LPrin- Disso- Termt-
cipal lution nation of

beCOm- of a sub-
~ an com- agent's
alIen pany authority

enemy

I
Revocation

by the
agent

perf~-
ance of piry
the con- of

ract time

I I
Death Insanity

of of either
either party
party

r
Insol-
veng'

of
either
party

I
Destruc-
tion of

the
subject-
mater

(2) Revocation by the principal. The principal may revoke the
authority of the agent (Sec. 201) at any time before the agent has exercised
his authority so as to bind the principal unless the agency i:;;irrevocable
(Sec, 203). B~t if the act is begun. the authority can only be revoked
subject to any claim which the agent may have for breach of contract
(Sec.204). Where the agencY'is a continuous one. notice of its termination
to the agent and also to the third parties is essential.

(3) Revocation by the agent. An agency may also be terminated by an
express renunciation by the agent after giving a reasonable notice to the
principal (Sec. 201).

.Where the~ is an express or implied contract that the agency should
be continued for a period of time. the prindpal must make compensation
to ~e agent. or the agent to the principal, as the case may be. fOI:,any
previous revocation or renunciation of the agency without sufficient
cause (Sec. 205). Reasonable notice must be giVen of such revocation or
renunciation. otherwise the damage thereby resutting to the prindpal or
the agent. as the case may be. must be made good to the one by the other
(Sec. 206). Revocation and renunciation may be ~ressed or may be
implied in the conduct of the principal or agent respectively (Sec. 207).

Examples. (a) P employs A to let P his house. Afterwards P lets it
himself. This is an implied revocation of A's authority.

(b) A was appointed agent to do all acts and carry on business on
behalf of p, the principal, in his absence from India: Held, applying
Sec. 207, the power should be treated. as L."Ilpliedlyrevoked when P
reto'med to India [AzamKhan v. S. Sattar. AI.R (1978) AP. 422).

2. Termination of iigency by operation of'--
(1) Performance oj the contract. The most obvious mode of putting an

~ to the agency is to do what the agent has undertaken to do (Sec. 2(1).ere the agency is for a particular object. it is terminated when the
~Ject is accomplished or when the accomplishment of the objectcomes Impossible.

tUn (2) Expiry oj time. When the age,nt is appointed for a fixed period of
w ek' the agency comes to an end after. the expiry of that time even if the

Or Is not completed.

beco(3) Death cind insanity. When the agent or the principal dies or
te l11esof unsound mind, the agency is terminated (Sec. 201). When the

l1n1natlon thus takes places the agent must take, on behalf of the
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representatives of his late princip~. all reasonable steps for th
protection and preseIVation ofrthe int~rests entrusted to him (Sec. 2(9). e

(4) Insolvency. The insolvency of the principal puts an;end to th
agency (Sec. 201) though nothing'is mentioned in Sec. 201 as re e
insolvency of the agent. The insolvency of the agent. it ~ accepted~~S
terminates ilie age~cy unless the acts to be done by the agent 9CemereSolyformal acts.

(5) Destruction of subject-matter. An agency which 'is created to d
with a certain subject-matter ~omes to an end by the destruction of ~
subject-matter. Where. for example. atI agent is employed to effect an
insurance on a particular house. the agency ,terminates if. before the
insurance is effected. the house is destroyed by fire.

(6) Principal becoming an alien enemy. When the agent and the
principal are alien~. the contract of agency is valid so long as the
countries of the principal and the agent are at peace. If war breaks out
between the two countries. the contract of agency is terminated.

(7) Dissolution of a company. When a company. whether principal or
agent. 4> dissolved. ,the 'j::ontract of agenCy with or by the companyautomatically comes to and end.

(~) Termination of sub-agent's autho~. The termination of anagent's authorit.y puts an end to the sub-agents 'authority (Sec. 210).
When termination of agent's authority' takes effect. The termination

of the authority of an agent takes effect. so far as regards the agent, when
it becomes known to the agent. and so far as regards the third persons.
when it becomes known to them (Sec. 208).

Examples. (a) Pdirects A to sell goodsforhim. and agrees to give
A 5 per cent commission on the price fetched by the goods. P
afterwards, by a letter. revokes A's authority. After the letter Is sent
but before A receives it. he sells the goods for Rs. 1.000. The sale Is
binding on P. and A Is entitled to Rs. 50 as his commission.

(b) P. at Madras. by a letter. directs A to s~ll fothim some cotton
lying in a warehouse in Bombay. and afterwardS;Cy a letter revokes
hls\authority to sell. and directs A to send the, cotton to Madras. A,

afte1\ receiving the second letter. enters into a contract with T wh~
knows of the first letter. but not of the second. for the sal~ to him °tthe cotton. T pays A the money.with which A absconds. Ts payroen'

is good~~ag~t P. _i

The revocaiIon ~f agency as regards the agent and as reg'ards Ute third
parties may take effect at different points of time.

If an agent knowingly enters Into a contract with a th'ird part(y ~';
termination of hIs agency and if the third party deals with him bonaJ--~
Le., without knowing that his authority as agent has been terminated. th
agent will bind the principal by his act.

Termination of sub-agency. The sub-agency will be terminated as

soon as the main agency is terminated. ted
- Termination of substttuted. agencl/. The authority of the substitU t is
agent will not automatically bf: terminated if the authority of the agen

-termJnated.

irrevOcable agenCy to beWhen an agency cannot be terminated or put an end'to. It is said
an irrevocable agency.

~
CON1RACf OF AGENCY

An agency is irrevocable in the following case~ :
1. ~e the agency is coupled. with interest. An agency is said to be

coupled with interest when It Is created for securing some benefit to the
agent over ~d above his remuneration as agent. Where. for example. a
creditor Is employed as an agent to collect rents due to the principal for
adjusting the amount towards his debt. the authority of the agent is
coupled with interest and it is Irrevocable during the subsistence of the
interest. Sec. 202 of the Contract Act provides to this effect as follows:
Where the agent has himself aIT'interest In the property which forms the
subject-matter of the agency. the agency cannot. in the absence of an
express contract. be terminated to the prejudice of such interest.

Examples. (a) P gives authority to A to sell P's land. and to pay
himself. out of the proceeds. the debt due to him from P. P cannot
revoke this authority. nor can It be terminated by his Insanity or
death.

(b) P consigns 1.000 bales of'cotton to A ~ho. has made advances to
him -on such cotton. and desires A to sell the cotton and to repay
himself. out of the price. the amount of his own advances. P cannot

, revoke this authority. nor is it terminated by his insanity or death,
The abo'\re rule applies only if the agency is created for the protection

of the interest of the agent. It does not apply where the Interest arises
after the creation of the agency;. It is important that the agency is created
with the object of securing .a benefit to the agent. and it is not 5ufficent
that the agency secures a benefit to the agent incidentally.

Example. A was entrusted by P with certain wheat to be sold
on his (P's) behalf. Subsequently A advanced a certain sum of money
to P which P failed to paY. P gave orders that the wheat was not ~obe
sold. A nevertheless sold it to secure his advance. In an aition .
against A. A pleaded that the agency. being coupled with interest. was I
Irrevocable. Th~ Court. however held that this was an Improper
application of the rule. and A.could not sell the wheat. This is because
the agency is not coupled with interest (Smart v. Sandars. (1848) 5
C.B.895] ,

2. Where the agent has incurred a personalltabUity. Where an agent
Incurs a personal liab

.

ilIty. the ag~nCY

~
\becomes irrevocable. The

principal cannot. in such a case. revoJte e agency leaving the agent
exposed to the risk or liability he has alread .incurred.

3. ~re the agent ~as partly exercised #te authonty. The principal
cannot revoke the authority given to his agent after the authority has

}:e.n partly exercised. so far as regards such ac,ts and obligations fas ariseom acts already dop.e in the agency (Sec. 204)
Example. P authorises A to buy 1.000 bales of cotton on ~cco'unt,

of P and to pay for it out of Ps money remaining in A's hands. A buys
j .000 bales of cotton in his own name. so as to make himselfI

personally liable for the price. P cannot re\fOkeA's authority so far as
regards paymerit for the cotton.

SUMMAR'!"

an ~ 'agent' is a person employed to do any act for another or'to represent
who er in dealings with third persons. The J>CI"SOnfor whom such act is aone, or

0 is JIO represented. is called the 'prlndpal' (Sec. 182). .

he Rule. of agency. (0)Whatever a person competent to cOnqact may do himself.
may do through an agent. (b) He, who does ~ugh anoth~. does by ~lf.
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q <!'V\C[s N'JRACfOFAGENCY

The acts of an agent, therefore, are the acts of the principal. This is f CO
subject to certain conditions. 0 COUrse 3 Undisclosed principal. The agent is bound by the contract. He may be sued

Who can ~mploy an agent? Any person who is of the a f it ~d he has the right to sue the third party. The principal too has the right to
according to the law to which fie is subject, and who is of sound mlnf :fa.. InajOrtty Ontervene and assert his position as an undiscfosed party to the contract.
an agent (Sec. 183). ./ ' Yemploy In personal liability of agent. An agent is p~rsonally liable where (1) the

, CREATION OF AGENCY contract expressly provides; (2) he acts for a foreign principal ; (~)he acts for a
The relationship of prlncipal and agent may b ted b - ncealed principal; (4) he acts for a principal who cannot be sued, (5) he signs a

. e crea y CO uactin his own name ; (6) he acts for a principal not in existence; (7) there is
1. Express agTPement. Le., by word of lI1Puth or by an agreement in wrttln con ch of warranty; (8) he receives or pays money by mistake or fraud' ; (9) his
2. Implied Pfireement Le., by inference from the circtimstances of th g. b~ority is coupled with interest; (10) the trade usage or custom makes him

Implied agency if.cludes : e case. a~rsonally ltable. .'
(I) Agency .y estoppel or holding out, Le.,when a person, py his ,conduct P - TERMINATION OF AGENCY

statement, lead!>wilfully another person to believe that a certain! person i~\:;y An agency is terminated (4 by the I'rincipal revoking agent's authority; or (ii)
agent, he is est1.ppeq from denying subsequ~tly that that person is not his agent s b the agent renouncing the business of the agency; or (U4-bythe business of the

(2)Agency jby necessity, Le., when a Person acts in some emergency as ag t i, ~ency being co
.

mpletecf; or (iv) by either Ithe principal or agent dying or becoming
another witho1,/t requiring the consent 0 that other person. . en or of unsound mind; C)C(v) when the principal is adjudicated an insolvent under the

3. Ratiftcd.tion. Le., when aperson subsequently accepts the act of the provisions of any Act for the time being 1f1force
.

for the relief of insolvent debtors

done without (nis consent. RatYication is tantamount to prior authority It ~ent (Sec.201). .

back to the date when the act.was done by the agent. . ates Itrevocable agency. When an agency=:
ot be put an end to, it is said to be an

RIGHTSAND DUTIES OF AGENT IrreVocableagency. An a ency is 1rrevoc ble where (1) it is coupled with interest,
R1

~
hts of agent . 1 Ri

~ht
of re+'''''- er 2

Ri~ht
t . (2) the agent has incu~ a personal I billty, (3) the agent has partly exercised

, .. LntH " 0 receIve remuneration 3 th . .

Right 0 lien.. 4. Right of in emn1fication. 5. Rig t of compensation. 6 Right .f the au orit)';.
stoppage in tpmsit. . 0 TEST QUESTIONS

Dutie. of agent. 1. To cany out work undertaken according to instructions. 2 1. Define 'agent' and 'principal'. .Is consideration needed in a contract of
To carry out the work with reasonable care, skill and diligence. 3. To rende~ agency? I
dunoults to the principal. 4. To communicate with the principal in case of 2. What is a contract of agency? What are the essentials of relationship of

cu ty 5. Not to deal on his own acco,;mt. 6. To pay s~ms received for tht agency?
~rinthcipal. 7. To protect and preserve the mterests of the pnncipal in case of his 3 What are the various ways in which the relation of agency arises?

ea or insolvency. 8. Not ~o use informatipn obtained in the cour~ of agen . .
against the principal. 9. Not.to make secret profit from agency. 10. N~t to set uCY 4. What are the dIfferent kinds of agents? \..
an adverse title. 1. Not to :?ut himself in a position where his interest and duJ 5'. Write notes on (4 Agency by estoppel, (iQAgency by.holdirtg out, and (ll~
conflict. 12. Not to delegate authority. Agert.cyby necessity.

RELATIONOF PRINCIPALWIlli THIRD PARTIES 6. On what principle and to what extent can a wife pledge her husband's credit
Agent's authority. The authority of an agent me~s his capacity to bind the (0while she lives with him, and (ii)while she lives apart fI?mhim ?

principal. 1h1s authority may be actual authority or ostensible authority. 7. What is meant by agency by ratification? State the conditions that IT''.lstbe
Actual authority is the authority conferred on an agent by the rlncipal. It fulfilled before the doctrine of ratification can apply to an act of an agent?

may be expressed or impl1ed (Sec. 186) An agent having authority to So an act has 8. State briefly the duties of an agent to the principal. , What are his rights
authority to do evety lawful thing which is necessary in order to do such act (Sec. against the principal? What is the degree of skill required of an. ~ent ?
188). 9. What remedies are aVailable/to the principal against the agent in the evem

Ostensible or apparent authority is the authority of an agent as it appears to ofthe ~ent failing to carry out thq directions of the principal ?
others. . 10. What is the extent of the}liability of the principal when his agent exceeds

Delegation of authority. The general rule is that an agent cannot delegate his authO

~
rity ? . ..,

authority ttYanother, Le., he cannot appoint a sub-agent. 11. t are the prir,lcipaYs remedieb against (4 his agent, and (iO against a
Sub-agent. A 'sub-agent' is a person employed by, and ac~ under the control third

.

' where the agent ~ found to have taken a bribe offe~ed to him by the
of, the original agent in the business of the agency (Sec. 191). A sub-agent, third P .? ,
therefore, is the agent of the original agent. The relation of the sub-agent to the 1 Explain the effect .pf ~ contract made by an agent witq B

.

a thir
.

d party-( a)
origtnal agc;nt 1.'J,as between themselves, that of agent and principal. where the agent discloses t,he existence but not the name of thcf1'rincipal ; and (b)

Substituted agent. A substituted agent is a person who is named by the 8#1.1t, w~erF the existence of the, principal is not disclosed. .
holding an express or implied autfiority from the principal, to act for th~ .13. Define a sub-~t. When can an agent appoint a ~b-agtnt '(
principal. He is the agent of the principal, iliough he isn8med at the request ofth 14. When is an agctnt personally boun.d by contracqi;enterfd into by him on
principal, by the agent (Sec. 194). behalf of his pIincipal ? . -

POSITION OF PRINCIPAL AND AGENT IN RELATION TO TIiIRD pARl1ES 15. (a) Discuss the different modes in Which the authQrity of an agent'mav

~. Namedprincfpal. Where the agent contraChtas agent for a named pr1ncf~~ terrntnate..' . i ' .
the principal is (a) Hable for the acts of the agent with third ~ns provided his (~ State the ef(eet of death, insanity and insolv~.I( the principal or
acts are done within the scope oj his autlwrity and In the course of d agent on a contract of agen<:y. . , '"

employment as an agent, (b) ltable for the misrepresentations made or frau S (ij bl I
committed by the agent in the course of employment (e) bound by the notice ifiven When is an agency 1rreccva e?
to or information obtained by the agent in the ~urse of the business oT the 16. Comment briefly on the following statements :
principal and for admissions made by the agent. (~ An agent is a su~or servant.

2. Unnamed principal. The principal is liable for the contracts of the ~~ (ij He who ~r.ts through an agent is himself acting. .

upI
.
ess there is a trade custom, or a term, express or implied; to the -effect w1rlJe .(e) No one CM become the agent of another person except by

.

(the wir.
iIiakes the agent personalJy liable. The legal position is the same as where that person. ,
)rincipal is named. (~ The effect of a contract man~ by an agent var.les '3.ccorlling..to th.:

ci~mstaH(::es under which the agent c.mtracted.
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(Et Ratlftcation is tantamount to prior authority.
UJ Agency Is not irrevocable.
(g) A delegate cannot further delegate.

I I PRACTICAL PROBLEMS
Attempt the foDowiDg problema, giving reasons :
1. A enters Into a contract with B for buying B's car as agent for C without B

authority. B repudiates the contract before C comes to know of It. C subsequentlS yJ:atlfies the contract and sues to enforce It. Advise B.
[Hint: B Is bound by the contract (Bolton Partners vi.Lambert, Sec. 196)).
2. A, a merchant, entrusts B, his agent, with a billloflading relating to certain

gOodEand Instructs B not to sell 'the goods for less than a certain price, and not to
give credit to D. B sells the goods to D tpr less than that price and gives D threemonths' credit. AdviseA. /

[Hint: A Is bound by the sale (Sec. 226). He can, however, recover damages
from B for ~ loss he may sustain (Sec. 211)). \

3. A engaged B, an auctioneer, to sell some properly on the terms that he
shou1,f1lreceive nis due coinmisslon ofRs. 500. B, however, received secretly Rs. 200
as cotnmissionfromthe purchaser. Discuss the rights ofA and B. '

[Hint: A is entitled to recover from B both the sumsl i.e., Rs. 500 and Rs. 200
(Andrews v. Ramsay & Co.)).

4. X. who owes YRs. 500, sells Rs. 1,000 worth of rice to Y. Xis acting as agent
for Z In the transaction but,Y has no k$wledge nor reasonable ground of
suspicion that such Is the case. Z. the principal, sues Y for the price of the rice. Y
claims to setoff Xs debt. ExamIne the nature of Zs claimJ

[Hint: Z cannot compel Y to take the rtcewithout allowing him to set off Irs
debt (~. 232)). -

5. A power of a~rney was glyen by A to B,hls agent, to Jlresent a document for
reglstmtion. A died before the document was presented for reglstmtion. The
Registrar was aware .of the death of A and registered the document. Examine the
Pc..sit1°l;l. I

[~tnt: The document is not validity registered as the Reglstar knew of the
death of A (~209)).

6. A, who owes B Rs. 20\;000, aJ>POlntsB as his agent to sell his landed property
at Meerut and after payivg him!ielf (8) what Is due 10 him, to hand over the balance
to A. B Invites offers. (aj Can A revoke this authority delegated to B? (b) Is Us
authority terminated if A dies or becomes Insane?

[Hint: (a) No. (b)~(Sec. 202)).' ,
7. A policeman, thin~g that the driver of a bus was drunk,. ordered him to

leave the bus. The conduCtor asked a man In the street to drive the bus to its
destination, a kllometre away. He drove the bus negligently and a passenger
received injuries. Is the proprietor liable?

( [Hint: No, as the conductor cannot delegate authority (Sec. 190)).

8. A entrusted to B for investment Sot' '= money which a, without thd
knowledge of A. used In his own business. B qm.inued to pay A Interest on the sat
money at the. bank mte but darned profits In h;s business at a much higher mte.
What rights, if any, has A against B? '

, [Hint: A can recover from-B the profit which A has earned by using the money
in his own buslne!!S (Sec. 211)).

9. A, at Bombay, qJirects.B, by a letter. to sell for him his furniture lying withd
friend In DcHhi. Afterwards A revokes by a letter his ~thority to-B to sell, an
Instructs him to send furniture to Bombay. B, after rece1~ the second lette~
sells the furniture to C, who knew of the first letter but not of the Second. C pays
the price witltwp.J$ B absconds. Is Cs payment good against A ?

(Hint: Yes (Sec. 208).

.1 10. A agreed to act as the agent of B for,the purchase of a house. ,Hebough~
house for Rs. 10,000 in the name of his nOlpinee, C" Subsequently he p~~ 000
purchase It from C for Rs. 20,000. ,He then offerJ:d th~ house to p for RS. SGite
telling B that he himself had paid ~. 20,000 for It to c.' B paid Rs. 20,000 to A.
b;efly the ~ghts, if any, of B agaln'st A.

[hlnt:pcan reCoverRs. 10,000 from A (Sec. 216)).

......--
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11. P Ltd. invited tenders for the supply of cotton. A agreed with P. the
lIIanager of P Ltd.. that he would pay him Rs. 100 per bale of cotton if his tender
was accepted. A accordingly quoted a price higher by Rs. 100 per bale than he
would otherwise have done. A's tender was accepted. Discuss the rights of P Ltd.
when it discovers the fact about A's tender.

[Hint: P Ltd. can recover Rs. lOOper bale received by A as damages (Salford
CoIpT1.v. Lever. (1981) 1 g. B. 168 : Sec. 216)).

12. A. professing to act for a joint stock company about to be incorporated.
enters into a contract with B on its behalf as agent. After Incorporation the
company passes a resolution adopting A's transaction. (a) Is the company liable
on the contract? (b) If not. is A liable to B ?

[Hint: (a) No. (b)Yes (Kelnerv. Baxter)].
13. p, a solicitor, entrusted all his work to his clerk and rarely attended to it

himself. The clerk induced a client to sign a conveyance of his property under the
IlIIpresslon that it was merely a power of attorney. Later he .sold the properly and
absconded with the money. The client sues P. Is Pliable?

[Hint:Yes (Sec. 288: Uoydv. Grace Smith & Co.. (1912) AC. 716)).
14. D. a carrier, discovers that a consignment of tomatoes owned by E has

deteriorated badly before the destination was reached. He, therefore. sells the
consignment for what he can get: this is about a third of the market price for good
tomatoes. E sues D for damages. D claims he was an agent of necessity. Advise
him.

[Hint: D. as an agent of necessity. Is not liable (Sec. 189)).
15. A picture dealer In Mumbai sends pictures to an agent in Delhi. some

beln/! for sale and some for exhibition only. The dealer shortly afterwards
revoKesthe agent's authority either to sell or to exhibit the pictures and directs
him to return them. In defiance of these instructions. the agent pledges the
pictures with a pawnbroker. Is the pledge valid?

[Hint: Yes. provided the pawnbroker was acting bonafide (Sec. 178)).
.16. Sandars, who was a corn factor. was entrusted by Smart )Vith a certain

quantity of wheat to sell on his behalf. Sandarsl subsequently advanced the sum
of £ 3,000 to Smart. which Smart failed to repay, Smart gave orders that the
wheat was not to be sold. Notwithstanding t~ls. Sandars sold it to secure his
advance. In an action against him. Sandars pleaded that the agency was
Irrevocable. Decide.

(Hint: The plea of Sandars Is wrong for the h10ney was advanced subsequent
to the agency agreement (Sec. 202 : Smart v. Sandars)

17. P appoints A, a minor. to sell his bicycle for cash for a price not below
Rs. 400. A sells it to Tfor Rs. 280. Explain the position of A and T.

[Hint: T gets a good title to the bicycle. A is not liable to P for his negligence
In the perlormance of his duties (Sec. 184)).

18. At a sale by auction without reserve the auctioneer is Instructed not to
sell for less than a certain price. The auctioneer accepts the highest bonaftde bid
which Is lower than that price. (a) Is the auction valid? (b) Is the auctioneer liable
to the principal for the loss?

[Hint: (a) Yes. (b) Yes (Sec. 211)).

In 19. A, without B's authority, lends B's money to C. Afterwards B acceptsterest on the money from C. Discuss the rights of A, B and C.
[Hint: The acceptan~e of interest by B amounts to implied ratification by B

of A's act oflendlng money to C (Sec. 197)).

and 20. A who had appointed B as agent to sell his house, revokes Us authority
t Informs B about it. Notwlthstanaing the revocation, B enters into a contract

~J:ell the house to C and takes an advance of Rs. 10.000 from C and abscondsthe money. Examine the rights of A. B and C. ,
[Hint: If C deals with B bonafide, A will be bound (Sec. 208)).

s 21. A instructs B. a merchant. to buy a ship for him. B employes a ship
thervlior to choose a ship for A. The surveyor makes the choice negligently. and
decl~I~~~urns out to be unseaworthy and Is lost. A sues B for damages. Give your

[Hint: B is not liable for the loss to A (Sec. 195). The surveyor however is).

8ellt~2. P employs A as his agent In selling his (Ps)gold watch. A Is Instructed to
J.ca4~ watch for not less than Rs. 400. A buys the watch himself and hands over. to p, who Is quite satisfied with the price and does not ask for the name of
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buyer. P discovers the Jdentity of the buyer a few weeks later after A has
, watch for Rs. 600. Can P clalrii Rs. 200 Ciom A ? reSold the

, ,[Hint: Yes, as A is in a fiduciaty relation with ~.
23.- ~ being B's agent for the sale of goods induces C to buy th

misrepresentation which he was not authorlsed to make. Explain the efT.em ~ Il
contrnct between B andrC.. ect 01the

, [Hint: The agreement between B and C Is voidable at the option of C
acts within the scope of his ostensible authority (Sec. 238)). 'Provtded A

24. P instructed his agent A to sell a picture at a named price P d
Afterwards, before the fact of his death became known to A, A sola and deli led.
tht picj:ure. Was this sale bind1i1gon Ps executors? vered

[Hint: Yes. as the revocation of A's authority on the death of P takes effectf,the time the death of Pbecoines known to A (Sec. 209 )). rom
25. A consigns goods to B for sale and gives him instructions not to sell

a fixed price, C enters into a ~ontract with B to buy the goods at a price lower~
the 117Ierveprice. Is A bound by the contract?

,fHint : Yes. A is bound by the contract as B i~ acting within the scope of hi
ostensible authority. He can however claim damages from A). s

26. B rents out his house to A and the contract is terminable on three months'
notice.'.. C, without B's authority, gives notice" of te~inat1on to A. B ratifies the
notice and, fies asuit for ejectment. lIs B entitled to getldecree ?

[Hint: No. The notice cannot be ratified by B so as to be binding on A (Sec.200)],
27. A en~ers into a contract wl,th B to sell him 100 bales of cotton and

afterwards discovers that B was acting as' agent of C. Advise A as to the person
against whoIp he should bring a suit for the price of the cotton,

[Hint: A maysue either B or C or both, for the price of the cotton (Sec.231)).
28. A, ~ot being authoriseCI thereto by P. deman\:ls on bel;1alfof P the deliveryof

a chattel, the property of P, from Twho Is in possession of it. T refuses to deliver.
Can P ratify the demand and render Tliable for non-delivery?

[Hint :/NO,as thqo.ratification would subject T to damages 'for his refusal to
deliver the;;€hattel to A (Sec. 200)). ,

29. N gave his 'Wife:'au~hority to buy goods from D. iN became insane, but the
wife contiqued to buy from'D, who did not know of Ns insanity. Is N liable to D.?

I [Hint :/Yes. N continues to' be liable unless the termination of the auth0l1ty of
, , the wife by the insanity of N becomes known to D (Sec. 209)).

30. z. Ii wholesale cloth dealer, appoints Yas his agent for the sale of cloth on
the basis'of 5 per cent commission on the sale made by him. Y had an agreement I
with his principal Z that he (Y)could retain part of the sale amount 6f goods tdadjust the commission due to him. Z terminates the agency of Y. Y refuses to han
over the Icloth in his rossesslon to Z and claims that he is vested with authority
coupled, with interest, and that agency cannot be terminated. How would you
declae ~. . / .,

[Hiht: The agency Can be'terminatpi by Z and Y's plea'is wrong).
\ 31. P sends his agent A to buy certain goods on credit for him. Later, he pays

for the goods. On another occasion, he again sends ~ to buy goods but p~~
suficient amount to .}for the purpose. A. however. buy:s goods on credit fro~
old merchant. After!tOme~, A runs away. Is PbounCI to pay the merchant

[gint: Yes. P is boun~ to pay on the ground of holding out).
:i2. B, a broker at Ca,lcutta, by the order of A, a merchant of Singapoteu',

contrfu:ts with C (or the purchaSe of 10 casks of oil for A. Afterwards A refuilie~(8
receiVe the oil and C sues,B. B Wonns A. who repudiates the contract altoge e~defends but is unsuccessful

~
has to pay ~s and costs and incurs expen '

. Exmpinethe liabilityofA to forsuch ~, co~ts-andexpenses.
ftHint:" A is liable 'to'B fo damages,lcoS@ ~ expenses (Sec. 222)). his
33. Z instructs his lawyer in/anoil}er town 11>engage an estate agent to se~t of

ho,-\se in that town. Accordingly:, the la\\yer select!J 'B, the leading estate hagde!aY'
thejtown, for the purpose: B Is able to sen the house jor a good price. But e s his!
to fltmit the ,p'Jrchase abtount tQ Z ~d m~wh1Je becomes insolvent. Z hold
lawyer rtc''ipc'>!1Sib,i..:for the loss. 'How would you decide? State your reasons. ted.

:" !:ot : Z cannot hold his lawyer responsible for the loss as B is the substitu
<lI'(ent(If Z (Sec. 191)).

208 4~1

SflleofGoods
\

'!be sale of goods is the most common of all commercial contracts. A
owledge of its maln principles i$ of the utmost importan'ce to all

It!lsSes of the community. The law relating to it is contained in the&a1e'
cr Goods Act. 1930. Prior to this Act. the law of sale of goods was'
~ontalned In Chapter VII of the Indian Contract Act. 1872. I

contracts for the sale of goods are subJ~ct to the general legal
rlnclples applicable to.all contracts. such as offer and,lts acceptancre. the

~paclty of the parties. free and real consent. consideration, and legality
ofthe object. The general provisions of the Indian Contract Act continue
to apply to contracts for the sale 0," goods in so far as they are nlJt
inconsistent with the express provisions of the ~e of Goods Act (Sec. ~,,3)~
1bus, for example. if there is a breach of contraCt of sale~ the measure of
damages Is that prescribed in ~cs. 73 and 74 of the Contract Act. A
contract of sale. however, has some special features which are not
common to all_contracts. Thus, 'what conditions or warranties art,.
Impliedin the contract, when does the oWIJ,ershipof the goods sold pass to
the buyer, in what circtm1stances ddea a buyer,acq'li1r~ a good title, what
are the special duties of the seller and the buyer in respect of the goods and
ofthe price. what are the rights of a sellee who has not receiVed the prtce,
what are the remedies of the buyer if the goodo, are not delivered to him t
all these are matters with which the general law of contract is not
concerned.

The eJq>ressions used but not defined in the Sale of GoOds Act, 19~O, I !
and defined in the Contract Act, 1872 have the-'meanings assigned to
themin the Contract Act [Sec.2 (15)]. -- .

Sections referred to in Chapters 4-1 tp 4-5, unless otherwise
Indicated. are the Sections of the Sale of Goods Act. 1930.

. FORMATIONOF CON'I'RACTOF SAlE
Contractof Saleof goods .

A contract of sale of goods is a contract whC;~ thee'seller transfers or
[lgreesto transfer the property in goods to the..t1uyer for a price, There may
be a contract of sale between one part-owner and another [Sec. 4 (1)]. A
contract of sale may be absolute or conditional [Sec. 4 (2)). .

The tenn 'contract of sale' is a generic term and includes both a sqle
and an agreement to selL ' .

Sale and agreement to seD. Where under a contract of. sale. ,~e
Property in the goods is transferred from the seller to the buyer... the
contract is called a 'sale' . but wher~ the transfer of the PI'9perty tn'the

~OOds.1s to take place ata future tflne or subject to some condttton,
ereafte;- to befulfllied. the contract is called an. 'agreement to sell' .[SeCI

4 (3)]. An agreement to sell becomes a sale when the time elapses or the

~dltlons. subject to which the property in the g~ is'to be tmnsferref'fulfilled [set!:'4 (4)].

definTransfer of property in goods for .

a price is the linchp,n-'of .th" '
Itlon of contract of sale [Union of India v. Central India Machinery

EML-I-14 '

:1

1

11111'",

~ i'
:11'

:1:

II~!,

III

II

I" II

~I

'I

" III1
'I

ill'
I1I11

I

1111

HIt I



~
210 SALE0

F GOoD
Mfg. Co., A.I.R. (1977) S.C., 1537). 'Property' means the general pr S
goods. and not merely a special property (Sec. 2 (11)). In other ~perty in
means 'the right of ownership'. When we say that the property i ords, It
has passed from the seller to the buyer. it means that the seller c~ goO{\s
be. and the buyer becomes, the owner of the goods. aSes to

Essentials of a contract of sale. The following essential ele
are necessary for a contract of sale: meots

1. Twf' parties. There must be two distinct parties. L e., a buyer an
seller, to effect a contract of sale and they must be compete td a
contract. 'Buyer means a person who buys or agrees to buy goods (So to
(1)). 'Seller' means a person who sells or agrees to sell goods (Sec. 2 Ilc3)fThese two terms are complimentary. .

Example. A partnership firm was dissolved and the surplu
assets. including the stock-in-trade, were divided among thS
partners, in specie (in the same form). Held, it was not a sale as the
partners themselves were the joint owners of the goods and the;
could not be both sellers and buyers (State of GL!Jaratv Raman Lal&
Co.,AI.R. (1965) Guj. 50).
2. Goods. There must be some goods the property in which is or is to

be transferred from the seller to the buyer. The goods which fonn the
subject-matter of the contract of sale must be mC:JVable.Transfer of
immovable property is not regulated by the Sale of Goods Act.

Example. A hotel company provided residence and food making
a consolidated charged f0l7both the services. No rebate was allowed

if food was not taken by the customers. Held, supply of food was not
sale of goods but simply a service as the transaction was an
indivisible contract of multiple services and did not involve any sale
of food (Associated Hotels of India v. Excise & Taxation Officer, AI.R.
(1996) Punj. 449). It was observed in this case that the "Position is
akin to that of a steamship or airline company which serves food to
passengers" .
3. Price. The consideration for the contract of sale, called pri{;e, must

be money. When goods are exchanged for goods, it is not a sale but a
barter. There is, however, nothing to prevent the consideration from

bei:q.gpartly in money and partly in goods (Sheldon v. Cox, (1824) 3 B. &
C.420). I

Example. A agreed to exchange with B 100 quarters} of barley at
£ 2 per quarter for 52 bullocks valued at £ 6 per bullock and pay,the
difference in cash. Held, the contract was a contract of sale [Aldridge
v. Jolmson. (1857) 7 E. & B. 385).
4. Transfer of general property. There must be a transfer oj general

property as distinguished from special property in goods from the se~r
to the buyer. If A owns c~rtain goods, he has general property in e
goods. If he pledges them with B, B has special property in the goods.

5. Essential elements oj a valid contract. All the~ssential elements

oj a valid contract must be present in the contract of sale, to
Contract of sale how made. No particular form is necessarYthe

constitute a contract of sale. It is. like any other contract, made b~ its
ordinary method of offer (to buy or sell goods) by one party an JIlay
acceptance (to sell or buy goods respectively) by the other party.~y bYbe made in writing or by word of mouth. or partly in writing and p
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rd of mouth. It may also be implied from the conduct of the parties
~~c. 5 (2)). or from the course of dealing between the parties.
[ The contract of sale may provide for the immediate delivery of the
oods, or immediate payment of the price or both, or for the delivery or

g yJIlent by instalments or that the delivery or payment or both shall be
P~stPoned(Sec. 5 (1)).
~ale and agreement to sell-distinction

1. Transfer oj property. In a sale, the property in the goods p¥ses
fromthe seller to the buyer immediately so that the seller i~nqtn9I'e/ihe
wner of the goods sold. In an agreement to sell, the transfer of property

~nthe goods is to take place ~t a future time or subject; to ,certain
conditions to be fulfilled. In thIS sense, a sale is an executed contrapt
and an agreement to sell is an executory contract.

2. Type of goods. A sale can only be in case of existing and SPiCifiC

goods only. An agreement to sell is mostly in case of future ,and
contingent goods although in some cases it may refer to unascertkined
existinggoods.

3. Risk oj loss. In a sale, if the goods are destroyed, the loss falls on
thebuyer even though the goods are in the possession of the seller. In an
agreement to sell, if the goods are destroyed, the loss falls on the seller,
eventhough the goods are in the possession of the buyer.

4. Consequences oj breach. In a sale, if the buyer fails to pay the
price of the goods or if there is a breach of contract by the buyer, the
seller can sue for the price even though the goods are still in his
possession. In an agreement to sell if there is a breach of contract by the
buyer, the seller can only sue for damages and not for the price even
though the goods are in the possession of the buyer.

5. Right to re-sell. In a sale, the seller cannot re-sell the goods
(exceptin certain cases, as for example, a sale by a seller in possession
aftersale under Sec. 3D, or a sale by an unpaid seller under Sec. 54). If he
does so the subsequent buyer does not acquire title tQ.the goods. In an
agreement to sell, in case of re-sale, the buyer, who takes the goods for
consideration and without notice of the prior agreement, gets a good
title. In such a case, the original buyer can only sue the seller for
damages.

6. General and particular property. A sale is a contract plus
Conveyance,and creates jus in rem, i.e., gives right to the buyer to enjoy
the goods as against the world at large including the seller. An
~greement to sell is merely a contract, pure and simple, and creates jus

dInpersonam. Le., gives a right to the buyer against the seller to sue for
amages.

b 7. Insolvency of buyer. In a sale, if the buyer becomes insolvent
eforehe pays for the goods, the seller, in the absence of a lien over the

gfOds,must return them to the Official Receiver or Assignee. He can only
c ~im a rateable dividend for the price of the goods. In an agreement to
:el:' if the buyer becomes insolvent and has not yet paid the price, the
e er is not bound to part with the goods until he is paid for.

b 8. Insolvency of seller. In a sale, if the seller becomes insolvent, the
RUYer,being the owner, is entitled to recover the goods from the Official
n~ceiv.eror Assignee. In an agreement to sell, if the bu)'er, who has paid
ra~Pnce, finds that the seller has become insolvent, he can only claim a
Yeteable dividend and not the goods because property in them has notPassed to him.
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'. Sale JUld hire~purchase agreement. Ahire-purchase a ree !Js oods oonsists ~o/ of goods and p~ly of money. the contract isa
foritract whereby the owner of the goods lets them on -h; t tnent Is ItIg . '

person called hirer or hire purchaser on payment of rent ~~ anotlJ.e~ salesale and bailment. In a sale. the property in goods is transferred
instaIments and upon an agre~ment' that when a certain nUmbe e PaId In the seller to the buyer. In a bailment, there is only transfer: of
instaIments is paid, the property in the goods will pass to th' h r of Sttcb frOlJ1ession from the bailor to the bailee. This' ~ay be for anyone of the.
hirer may return the goods at any time without any obligatio~ t~e~. 10e ~:cts, namely. safe cuStody, use, ,carriage from one place to another, etc.\
balanceren( A hire-purchase agreement is not a contract of sal r'y tlJ.e ' obJsale, the buyer can deal with the goods in any way he likes. The bailee'
a baUment and the property in the goods remains in the owner de ut °1.1!Y ::deal with the goods according to the directions of the bailor.
con~inuance of the bailment. \ In other words. it is a baUmentuorg!be sale and contrac~ for work and materials. The Sale of Goods Act
.C19,reementto sell., . PUs QII lies to a contract of sale and not to a contract for work and materials. ."

'Yhetheran agreement is a hire-purchase agreement or a co ap~ontnictof sale contemplates the deliverylofgoods whereas a contract<
sale, the test Wpuld be whether or not any option has ~een g1ve~tIacJof tor 'Workand material involves exercis'e of skill and labour by one party
,hirer to terminate the contract. If the answer is in the affirmatto !be Inrespect of materials supplied by anoth.~r, the deli~eryi of gOQds being
would be a hire-l'1\IIchase awement and if the answer is in the ne aiv~,It onlysubsidiary or incidental [State of Gr.yarat v, Variety Body B,uildefs,
\7Quldbe a contract ofsaleL.Ihe hirer must not, however, be com~re It A,I.R.(1976)S.C. 2109]. , .

exercise the option. But where a buyer has no right to termtnateed to Exafnples (Q)A d~ntist agreed to supply a set of artificial teeth to a
ag;eement and is bound to pay ~e price. tpe a~eement Is a contr9c~~ patient. The matertal was wholly found by the ,dentist. Held. the
Sale. , contract was for the sale of goods [Leev. Grilftn, (1$61) 3 L.J.g.B. 252].

Example. B hires a piano from H on/an agreement that B should (b) A conWct involved the repairq~a car and the supply of parts
pay £ 29 a month as rent. The stipulation is that ifhe regularly pays for that purpose. Held, it was a contract for work and materials
the rent for 36 months the pianp becomes1h!s property at the endof [Myers& Co. v. B~ Cross Services Co., (1934) 1 KB. 46].
36 months. F).1rther}t is prov1d~ that B can 'return/the piano at any, (c) G commissioned. R. aW'artist. to paint a portrait of A for 250
time and-he nee<;l not pay any more.. This isa hire-purchase guineas. R supplied toe canvas and othex; materials. Held, the
agreement proper. If, however, it is agreed that 36 months'rent must Icontract was one for worK ,and materials and not for sale of goods

ipe paiQ ~d ,that he cannot return the piano, the agreerneQt Is a because the substance of the cont.ract.Was the artist's skill and it was
contract of sale t;(nd not a 'hire-purchase agreement [Helby v, only ancillary to that there would pass to the customer some

.Mc;illiews,(1895)AC. 471]. " , materials, namely, the paint and (canvas [Robinsonv. Graves, (1935;
qistinction between a ~e and a hire-purchase agreement 1 K.B. 579]. In contrast, however; note the following case :

Sale " Hire-pw-chase agreement (d) F contracted for the sale of a fur coat ora special design and '

1. Ownership is,tran~ferred from 1. Ownership Is t.mnsferred from colour to a customer's requirements. Held, it was a sale of g~s I
. .!heseller, to the buyer, as soon the seller' to the hire-purchflser notwtthstculding the degree of skilled ~~ork and labour involved ,in
as the contract is.entered into. only when a certain agreed its production [MarcelV'.Furrter~Tapper:{l953) AllE.R. 15].

- number of instaIments is paid. SUBJECT-MATTER OF CONTRACTOF SALE
. '2. The position)Qf the buyer is that 2. The position of the hlre- Goods,form the slibJect-matter of a contract of sale. According to ,Sec.

of the.owner. . purc~aser is that of the bailee. 2 (7),'goods' means every ktnd of 1J1Doobleproperty other thahactlonable
3. The buyer cannot terminate the 3. The hire-pUrchaser h~ an option claimsand money: and includes stocks and shares, growing crops. :grtiss

contract and as such is bound to i to terminate the contract at any and things attached to or forming part of the land which are agreed to be'
pay f!1eprtce oftl,1egoods; stage. and cannot be forced to paY' :vered ,before sale or under the co~tract of sale. -Trade marks,.

the further instaIments. Pyrights. patent rights, goodwil, electricIty. water, gas are all goods'.

4. If the payment/is made by the', 4. The instaIments paid by the hire- In Actionable claims and mon
,

ey. are not
"

goodS. An acf;lonable clai
,

m
,buyer in instalments,

'

the purch~er are regarded as hire n:tans a claim to a."y de
,

bt or any b~neficia1 interest in movable pr~1Y
,

" amount payable by the buye~to charges and not as payment sa in possession (Sec. 3 of th~ Transfer of Property Act. 1882f.jIt I~
the seller is reduced; for the towards the price of the goods tlll du~ething which can only be enforced by actio,n in a Co~ of Jaw. A debt
I?ayment made by the-buyer Is option to purchase the goods IS bou from one person to another is an actionable ~laim and' cannot be
towards the price of the goods. exercised. .' t. et~~ or sold as goods.. It can only be"'assign~. Money flere ~eans
The hire-purchase agreements are governed by the Hire-PurCtmae N money and hot old rare coins.

H 972. .. . , . and~e definition of the term 'goods' a1~ suggests th~t it includes stocks
$ale and barter or exchange, WJtere the property in goods I:, the ~anares, growing crops. grass and things attached to or formiIig psut or

'transferred from the§eJIef to the buyer for a price. it is called a sa~r GroWindcWhich are a~ed to be, severed from the land befortr sale. ,
Where gOQS!s.areexchanged for goods. the transaction is called a bartof becauJ raps and .grassare ,inctudeq ih the definit19n of the tenri g~,ds
and not sa1e. ~ mc;:meyJsexchanged for money, it is a transactionrtY they are to be severed from land. Trees, which are'~greed t..Jbe
~change;and not'qf sale. But if ~e consideration for transfer of prove
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severed before sale or under the contract of sale are goods [BadrtPras e goods have, without the knowledge of the seller, perished. The same
State of M.P..AI.R (I970) S.C. 706J.. acl\T. tb Id be the case where the goods become so damaged as no longer to

Classific~tion of goods. The goods which form the sUbJe WO~werto their description in the contract. This rule is based on the
contract of sale may be either existing goqds. or future goods [Sec. BC~I)Ofa. aJ1o11ndof mutual mistake or impossibility of performance [Couturier v.
continge~t goods [Sec. 6(2)].. ].Or grastje,(1856) 5 H.L.C. 673]. .

K Epdsting goods. These ~ the goods which are owned or po H Examples. (a) A agrees to sell a horse to B who tells A that he (B)
by the seller at the time of sale. Only eXi&~1nggoods can be the sUbISesSed. needs the horse for riding to Mumbai immediately. The horse is ill at
sale. The existing goods may be- ect ofa. the time of the agreement. Both A and B are ignorant of this fact. The

(1) SpecifIc goods. These are goods which are identified and agreement is void.
upon at the tIme a contrad of--sale is made [Sec~2 (14)] as. for exa::teed (b)A cargo of dates was sold. The dates were contaminated with
spe9illed watch. dog or horse. Goods are. however. not specific rnPle,a. \ sea wat~r so ~s.to be unsaleable as dates, th.ough they could be used
because the source of supply is identified. e.g.. "500 quintals fro erely for makmg spmts. Held, the contract was vOIdas the dates no longer
quintals on-board". - . rn 1,000 (answered their decription in the contract [Asfar & Co. v. Blundell.

(2) Ascer;tainedgoods. Though commonly used as similar in rne (1896) 1 g.B. ~23J. .. . '" .
to specific goods. these are the - goods which become ascertaaning The contract IS also VOIdm the case o~ an mdIVIsIble.lot of specIfic

'S11.b. se quent to the formation of a contra t f al ined
goods if only a part of the goods has pen shed at the tIme when the

~ I c 0 s e. \ . d(3) 'Un ined . contract IS ma e. .

I . ascerta or genenc goods. These are the goods which are not Example. A sold to B 700 bags of Chinese groundnuts identified
.tntif,'1d.and agreed upon at the time of the contract of sale. They are by marks and lying in a named warehouse. Unknown to A. 109 bags

efine~ only by description and may from part of a lot. had been stolen at the time of the sale. A tendered delivery of 591
Example. A who rants to buy a television set goes to a showroom bags. Held. the sale was void and B could not be compelled to take

wpere four sets of <!~ta model of Oscar television are displayed. He the remainder [Barrow. Lane & Ballard Ltd. v. Philips & Co., (1929) 1
sees the performance of a particular set. which he agrees to buy. The K.B.574].
$et so agreed to be bought is a specifICset. If after having bought one The same result obtains where the seller has been irretrievably
$et he marks a particular set. the set so marked becomes ascertained. (that cannot be recovered) deprived of the goods as, fer example. when
T~this is done. all sets are unascertained. . the goodshave been stolen or lawfully requisitioned by the Government

i~ ~e goods. These are the goods which a seller does not possess at orseized by enemy during W':U'.
the 1\in1eof the contract but which will be manufactured or produced or 2. Goods perishing after the agreement to sell but before the sale is
acquired by him after the making of the contract of sale [Sec. 2 (6)]. A effected (Sec. 8). An agreement to sell specific goods becomes void if
contract of present sale of future gOOds. though expressed as an actual subsequently the goods, without any fault on the part of the seller or
sale. purports to loperate as an agreement to sell the goods and not a sale buyer;. perish or become so damaged as no longer to answer to their
[Sec. 6 (311.This is because the ownership of a thing cannot be transferred description in the agreement before the risk passes to the buyer. 'Fault'
{beforethat thing qomes intQ existence. means wrongful act or default [Sec. 2 5)]. This rule is based on the ,

, Example. A railway administration entered in.to a contract for ground of impossibility of performance [Howell v. Coupland. (1876)
sale of cOOl~ashthat might accumulate during the period of contract. Q.B.D.258].
H1.ld. the cpntract amounted to an agreement to selJ [Uniclnof [ndill Secs. 7 and 8 apply only to specific goods and not to unascertained
y. Tara Chand, AI.~ (1976) M.P. 101J. . goods. If the agreement is to sell a certain quantity of unascertained
B; 'Contingent goods. Though a type of future goods. these are the goods goods, ~he perishing of e~en the w~ole ~uantity. of s~ch .goods in .the

the ~cquisition of:which'by the seller depends upon a contingency which possess~on of the seller WIll not relIeve hIm of hIS oblIgatIon to delIver
m?"lor {MYnot happen [Sec. 6.(2)). the gooas. .

Example. A agrees to sell specific goods in a particular ship to B to Example. A agrees to sell to B 10 bales of EgyptIan cotton out of
be delivered em the arrival of the ship. If the ship arrives but with nO 100 bales lying in his godown. The godown had been destroyed by
such goods on boarCl..the seller is not liable. for the contract is to fire at the ti~e of the ~ontract. Both A an? B are unaw~e of this fact.
deliver the goods should they arrive. . The contract IS not VOIdas the sa~e here IS not of specIfIc goods. but

Contingent and ./uture goods. The procurement of contingent goods of a certain quantity of unascertamed goods. A must supply 10 bales
deItnds upon a contingency whereas it is not so in case of future gOod:d Do of cotton or pay damages for the breach.
On :non-acquisit1OIl of c.ontingent goods. the part~es are' discharg C1Unentof title to goods
whCJreason non-acquisition or ,non-production of future goods the parties d A document of title to goods is one which enables its possessor to
are not discharged. t ea}With the goods described in it as if he were the owner. It is used in
Etrect of destruction of goods he ordinary course of business as proof of the possession or control of

. 1. Goods perishin ber TTlflking if nl1i t (Se 7) A conU;actfo! foods. It authorises. either by endorsement or by delivery. its possessor
!the s~e of specfftcoc::1si uor~ If t th °u: ~c th c. 'tract was ntade, ~transfer or receive goods represented by it [Sec. 2 (4)]. It symbolises
, .. g s vo a e e w en e con e goods and confers a right on the purchaser to receive the goods-or to
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further transfer such right to another person. This may be done b tamest. Quite often in a contract of sale the buyer may give some
delivery o~?y proper endorsement and delivery. Y mere 'gible thing as a token of good faith as a guarantee or secllrity fo~ tbe

Con~ltions to be fulfilled by a document oj title to goods. (1) It ~petfoJ"!tlanceof the contract [Howev. Smith. (1884) 27 eh. D. 89]. I11is
be used In the ordinary course of business. mUst s kJlown as earnest. If the contract is duly performed, the earnest is

(2) The undertaking to deliver the goods to the possess I turned or if it is in the form of money it is adjusted against the purchase
document must be unconditional. Or of the rence. If the contract ~s not, or cannot b~, performed through the default

(3). The possessor of the document, by virtue of holdi Pfthe buyer, the buyer forfeits the earnest, unless otherwise agreed. .
document,. must be entitled to receive the goods unCOnditionaIly.ng sUch 0 An 'earnest' muSt be distinguished from part payment. It is forfeited

Some Instances of documents of title to goods are given below. IfthrOugh the buyer~ default, the contract goes off. But if there has been a
1. Bill oj lading. It is 'a document which acknowledges rec~i part payment. and the contract goes off throug~ the buyer's default. the

goods on board a ship and is signed by the captain of the ship or his~t of buyer may recover the part payment: but he remains liable to the seller
authorised representative. ' Uly forsuch damages as the seller has sustained by reason of the breach.

2. Dock warrant. It is a document issued by a dock owner, givin STIPULATIONSAS TO TIME (Sec. 11)
details of the goods and certifying that the goods are held to the ord

g
1 ti t tlm

'

in tra t f sal be-h ' . er of Stipu a ons as 0 t! a con c €I e may
t e person named In It or endorsee. It authorises the person holdin I "

receive possession of the goods. g t to 1. Stipulqtions relating to -time oj payment. These are not of the
, 3. Warehouse-keeper's or wharfinger's certificate. It is a document essence of a contract of sale, Anless a different intention appears from the
ISSU~' by a warehouse-keep~r or a wharfinger stating that the goods contract.
specified in the document are In his warehouse or in his wharf. 2. Stipulations not relating to time oj payment, e.g., delivery pf goods.

4. Railway receipt. It is a document issued by a railway compan etc. As regards these stipulations. time may be of the essence of the
acknowledging receipt of goods. It is to be presented by the holder o~ contract but this essentially depends on the terms of the contract. In a
consignee at the destination to take delivery of the goods. contract of sale. stipulations other than those relating to the time of

5. Delivery order. It is a document containing an order by the owner payment are regarded as of the essence of the contract. Thus. if a time.1R
of the goods to the holder of the goods on his behalf, asking him to deliver fixed for the delivery of goods, the delivery must be made at the fixed
the goods to the person named in the document. time, othe~se the other party is entitled to p~t an end to the contract.

THE PRICE (Secs. 9 and 10) SUMMARY
The "price" in a contract of sale means the money consideration for ' Contractlof .ale. A contract of sale of goods is a contract whereby the seller

sale of goods [Sec. 2 (10)). It forms an essential part of the contract. It transfersor agrees to transferthe property in goodsto thebuyer fora price (Sec.4).
must be expressed in money. It is the consideration for the transfer or Sale and agreement to .en. Whereunder a contract of sale the pMperty in the, . goodsis transferred from the seller to the buyer, the contract is called a sale, but

i agreement to transfer the property ia goods from the seller to the buyer. where the transfer of the property in the goods is to take place at a future time or
! It is not essential that the price should be fixed at the time of sale. It subject to some condition therafter to be fulfUled the contract is called an
, must, however, be payable, though it may not have been fIXed. agreement to sell. An agreement to sell becomes a sale when the time elapses or

Ascertal
'nment oif n. P .. t t f I b ( ) fi d tIie conditions are fulfilled subject to which the property in the goods is to be

p ceo nce In a con rac 0 sa e may e a Ixe transferred.
by the contract itself. or (b) left to be fixed in an agreed manner. or (c) Contract ohale how made. A contr.l<,tof sale Is made by an offC!)to buy or sell
determined by the course of dealing ~etween the parties [Sec. 9 (1)). In the goods for a price and! the acceptance of such offer. It may provide for the
absence of this. the buyer must pay to the seller a reasonable price, ~ed1ate delivery of ~e good. or immediate payment of the price br both, or for
What is a reasonable price is a question of fact de p endent on the e delivery or payment by inetalments or thiit the delivery or pay'ment or both

'. '1 shall be postponed. It may be made in Writing or by: word of mouth or partly in
circumstances of each particular case [Sec. 9 (2)). It is not necessan y Writingand partly by word of mouth, or may 6e inlplied from the conduct of the
the market price. parties (Sec. 5). '

Agreement to sell at valuation. The parties may agree to sell and buy Subject-matter of .ale. 'Goods' fonn the subject of a contract of sale. They
goods on the terms that price is to be fixed by the valuation of a third ltlean every kind of movable property other than actionable claims and money,
party. if such third party cannot or does not make such valuation. the rd include stock and shares, growing crops, grass and things attached to or. b n Onntng part of the land which are agreed to be severed before sale or under the
agr,eement becomes vOId. But if the goods or any part thereof have ee e contraCtof ~e [Sec. 2(7)). Goods may be : (1)F..xfstinggoods, I.e., goods which are
dehvered to, and appropriated by the buyer. he shall pay a reasonabl OWnedand pdssessed by the seller at ~e time of sale. These goods may be spedfic.
price therefor [Sec. 10 (1)). If the third party is p.'evented from making the ascertained or unascertained. (2) Future goods, I.e., goods which the seller does not

I t . b h &: I f . &: It may POSSessat the time of the contract and which will be acquired, manufactured or
va ua I?n y t e lau t 0 the seller or buyer~ the party not In lau. Produced by him at some future date. (3) Contingent gOods I.e., goods the
maintaIn a suit for damages against the party in fault [Sec. 10 (2)). be :quisition of which by the seller depends upon a contingency which mayor may

Example. A agrees to sell certain goods to B at a price to he t happen. .
fixed by C. If C refuses to value the goods and fix the price. t Ilt fbced.~ce. '!be price in a contract of sale must be ~ressed in money. It (1) may be
agreement is avoided. If however C is willin g to value the goods. b f IhD..t.b! the contract itself, or (2

,

) may be left to be fiXedin an agreed manner. or (:J)
, . , f: ult 0 18" uc:-det~ed from the course of dealing between the parties. Where the priCe

Is preventedfrotn making the valuatIOn by the wrongful act or a It not determined in accordance with these provisions the buyer mU&tpay the
A or B, the~party in fault is liable in damages to the party not in fat! ' , ~ a reasonableprice(Sec.9). '.
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SAIl OF GooDs
TEST QUESTIONS

1. Explain th<:"nature of a contract of sale of good~ .and bring out clear~
distinction between a sale and an agreement to sell. 1:1lhe

2. How is a contract of sale made? State briefly the necessary formalili
such a contract with illustrations. es of

- 3. Define the term 'goods'. What are the different types of goods?
4. Distinguish bei.ween a sale and a hire-purchase agreement.
5. What is the eiTect of destruction of specific goods on a contract of sale ? .
6. State the rules as to the ascertainment of price in a contract of sale.

stipulations as to time of payme,nt the essence of a contract of sale? Are

7. How is price fixed in a contract of sale? If a price is not determined by th
parties, what price, if any, is the buyer liable to pay? . e

8. Write short notes on : (0) Goods, (b) Document of title to goods, (e) Ea.""Ilest,(d)Stipulations as to time.
PRACTICALPROBLEMS -

Attempt the fonowing problems, giving reasons :
1. State the nature of the transaction in each of the following cases:
(0 A dentist makes a set of false teeth for his patient with I\laterials wholly

found by the dentist and the buyer agrees to pay Rs. 2,000 when they are properIv
fitted into his mouth. (to A customer gives nis tailor a length of suiting and
requires him to make a suit for htm, the lining materials and the buttons to be
supplied by

.
the tailor. (itOA member of a recreation club takes home a supply of

certain provisions from the club store, the payment to be made along with the
subscription for the month. (Iv)A dealer in bicycles gives a 'Hercules' bi~cle to a
customer on the terms that Rs. 100 should be paioPy htm then and tliere and
balance Rs. 375 in five equaJ monthly instalments. ,

[Hint: (0 The contract is one for the sale of goods (Lee v. Gr!1Jin). (10The
contract is one for work and material and not for sale of goods( (IiOThe
contract is one for the sale of goods. (Iv) The contract is a saJ.e if the
customer cannot terminate the agreement at his will, and is bound to
pay the price. It is a hire-p1,1rchase agreement if he can{erminate the

," agreement at his will and is not bouna to pay the balance in~ntsJ.
2. A agrres to sell to B his two second-hand cars on the terms that the price was

to be fixed DYC. B takes delivel)' of one car immediately. C, however, refuses t()lfix
the price. A asks for the return of the car already delivered whereas B insists on the
delivery of the second car to hinl for a reasonable price of both the cars. Decide.

[Hint: B shall have to pay for the car alteady delivered a reasonable price. A
cannot ask for its return. As regards the second car, B cannot insist on
its delivery to him since the contract has become void (Sec. 10)).

3. A sold 100 quintals of ground nut oil to B. Before it could be delivered to B,
the Government of India requisitioned the whole quantity l~ng with A in publicinterest. B wants to sue A for breach of contract. Advise B. .

[Hint: The contract becomes void (Sec. 8). It also becomes void because Of
supervening tmposslbility (Sec. 56 of the Indtan Contract Act)).

4. A hirer, who obtains possession of a refrigerator from its owner Uodnd;;:;ilihire-purchase agreement, sells the refrigerator to a buyer who buys In go
and without notice of the right Ofthe owner. Does this buyer get a good title to the
refrigerator? State reasons for your answer.

[Hint: No, as the hire-purchaser has no title to the refrigerator!.
5. A agrees to sell a horse to B who tells A that.he (8) needs the horse for ricl~

to Bombay Immediately. The horse is ill at the time of agreement. What are
rights of A and B?

(Hint: The agreeme~t is void (Sec. 8)). c
6. B agrees to buy A'g furniture at a price to be fixed by C. a furniture dealerally- refuses to oblige A and B and fixes no pri(:e. On A's refuSal. to sell, can B leg

compel him to sell the furniture for any price ?
(Hint: No,(Sec. 10)).

218 4-2
-Conditions and WCUTanties

Belore a contract of sale is entered into, a seller frequently makes
representations. or ,statements with reference to the goods which
Influence ,the; buyer to clinch the bargain,. Such representations or
statements differ in character and importance. ,Whether any statement or
representatioIY made by the seller with reference to the goocfs is a
stipulation forming part of the contract or is a mere repfesentation (such
as expression of an opinion) forming no part of th~ contfact. depends on
the constructio~f the contract. If there ar~:no such representations, the
ordinary rule o!:)aw--::'Eaveat empjor', Le:: "let the buyer beware" -
applies. This !ll~ ~e 1?'".wergets the goods as they come and it is no
part of the~s.autyAo point out the defects in the goods to the buyer.

~ONDITIONS AND WARRANTIES
A stipulation, in a contn\ct oLsale with reference to goods which are

the subject thereof may be a condition or a warranty [Sec. 12 (1)].
Condition [Sec, 12 (2)]. A cOndition is a stipulation which is essential

to the mainpwpose oJ the contract. It goes to the root of the contract. Its
non-fulfilment upsets the very basis of the contract. It is deflned by
Fletcher Moulton L.J. in Wallis v. Pratt. (1910) 2 K.B. 1012 as an
".pbligation which goes so directly to the substance of the contract, or in
other words, is so essential to its very nature, that its non-performance
may fairly be considered by the other party as a substantial failure t6
perform the contract at all." If there is a breach of a condition. the-
~eved party can treat the contract as repudiated.

Example. By a charter party (a contract by which a ship is hired
fot~e ciuTiage ot goads). it was agreed that ship M of 42°; tons "now
in the port of Amsterdam" should proceed direct to Newp~rt to load a
cargo. In fact at the time of the cl)ntract the ship was not in the port
of Amsterdam and when the ship reached Newport, the charterer
refused to load. Held, the words "now in the port of Amsterdam"
amounted to a condition, the breach of which entitled the charterer
to repudiate the contract [Eehnv. Burness. (1863) 3 B. & S. 751].

Warranty [Sec. 12 (3)].A warTanty is a stipulation which is collateral
to the main purpose oj the contract. It is not of such vital importance as a
condit~n is. It is defined in WaUts v. Pratt as an "obligation which,
though it must be performed, is not so vital that a failure to perform it
goes to the substance of the contract." If there is a breach of a warrarttY.
the' aggrieved party can only claim damages and it has no right to treat
the contract as repudiated; r

Whether a stipulation in a contract of sale is a condiU~m'or a
warranty depends in each case on the construction of the contract as a
whole. . The Court is not to be guided by the terminology used by th~
partIes to the contract. A.stipulation ID3.ybe a condition though called a
warranty in the contract [Sec. J2 (4)].
Dlaunction between. condition and warran~

1. DUfere;IC~-as to value. A condition is a stipv1ation which is
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CONDmONS AND WARRANI1ES 221

broken the condition that he had the right to sell [Niblett Ltd. v.
ConJectiDners'Matertali; Co.. (1921) 3 K.B..387].

Where a seller having no title to the goods at the time of the sale,
subsequently acquires a title, that title feeds the defective titles of both
the ortginal buyer and the subsequent buyer [Butterworth v. Kingsway
Motors. (1954) 1 W.L.R 1286).

2. Sale by description (Sec. 15). Where there is a contract for the sale
of goods by description. there is an implied condition that the goods shall
correspond with the description. The rule oflaw contain~d in Sec. 15 is
summartsed in the following maxim: "If you contract to sell peas, you
cannot oblige a party to take beans. If the description of the article
tendered is different i'l1any respect. it is not the article bargained for and
the other party is not bound to take it," [Bowes v. Shand, (1877) App. Cas.
455].

Goods are sdld by description when they are describe4 in the contract,
as Farm wheat or Debra Dun Basmati, and the buyer contracts in reliance
on that description. ,

'ExampJe. A ship was contrncted to be sold as a "copper-fastened
vessel" to be taken with all faults, without any allowance for any
defects whatsoever. The ship turned out to be "partially copper-
fastened". Held, the buyer was endtled to reject [Shepher4. v. Kain,
(1821) 5 B. &Ald. 240).

"Sale of goods by description" may include the following situations:
(1) Where the buyer has not seen the goods and relies on their

description given by.the seller. .
Example. W bought a reaping machine which he had never seen

and which, V, the sE;:ller,described "to have been new the previous
year and used to cut only 50 or 60 acres". Wfound the machine to be I

llr

I"'
extl"emely old. Held. W could return the machine as it did not ! .
correspond with the des<.Tiption[Varleyv. WhipP. (1900) g.B. 513J. I 'lh.l" "

(2) Where the buyer has seen the goods but he relies not on what he I

has seen but what was stated to him and the deviation of the goods from
the d~scription is n9t apparent.

Examples. (a) In an auction sale of a set of napkins and table
cloths, these were described as ~dating from the seventh century". I

I
'

~

1

~
The buyer bought the set after seeing it. Subsequently he found the I I.
set ~o be an e

,

ighteenth century ~et. Held. he could reject the set

l

' '4

[Nicholson & Vennv. Smith ManiDtt. (1947) 177 L.T. 189]. :' I
(b) A car was adverUsed for s.aIe as a "Herald Convertible, 1961

model". The 9uyer s-aw the car ~fore buying it. After buying the car. II'
he. discovered, that while the rear part of the car was Hart of a 1961 mill
model, the front half was part 0f an earlier model. Held, he could] I II

return the car [1;Jealev.Taylor. (1967)3 All E.R 253). - I 1.11

(3) \Packing of goods may so~ettmes be a part of the description. I
~le. M sold to L 300 tins ot:.Australian fruits packed in cases I

eacrh contaIning 30 Uns. M tendered a substantial portion in cases III
I

" I Icontaining 24 Uns. Held. L could reject all the tins as the goods were
not packed according tolthe description given in the-contract as ti}c

II

' I' II I
method in which the fruit was packed was an essential part of the
deScrivtion [Moore& Co. v. Landau.er & Co.. (1921) 2 K.B. 519).

II

I,J I rl~
,II
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essential to the main purpose of the contract. A warranty is a stipulatlo
which is cOllateral to the main purpose of the contract. n

2. D([ference as to breach. If there ij; a breach of a condition. the
~eved party can repudiate! the contract of sale : in ~ of a breach of a
warranty, the aggrieved p.irty can claim damages only.

~3. Dffference as to treatment A breach of a condition may be treated
as a breach of a warranty. This would happen where the aggrieved party
is cotiiented with damages only. A breach of a warranty, however. Cannot
~ treated as a breach of a condition.
When condition to be treated as warranty (Sec. 13)

1. Voluntary waiver oj conditiDn. Where a contract of sale is subject
to any condition to be fulfilled by the seller, the buyer may (cqwaive the
condition, or (b) elect to treat the breach of the condition as a breach of
warranty [Sec. 13 mi. If the buyer once decides to waive the condition,he

~not afteIWardsin~ist on its fulfilment.
2. Acceptance oj goods by buyer. Where a contract of sale is not

severable and the buyer has accepted the goods or part thereof, the breach
of any condition to be fulfilled by the seller can only be treated as a
breach of warranty;' unless there is a term of the contract, express or
implIed, to the contrary [Sec. 13 (2)).

The provisions of Sec. 13 do not affect the cases where the fulfilment
of any condition ,or warranty is excused by law by reason of impossibility
or othetwise [Sec. 13 (3»).

EXPRESS 1.f\IDIMPLIED CONDITIONS ANp WARRANTIES
In a contract of sale of goods conditions and warranties may be

express or implied. Express conditions and warranties are those which
are expressly provided in the contract. Implied conditions and
warranties (contained in Sees. 14 to 17),'are those which the law implies
qtto the contract unless the parties stipulate to the Contrary. ~c. 16 (4)
(urther provides that an express warranty or condition does not negative
an implied warranty or coqditton unless the express warran,ty or
condition is inconsistent with the implied warranty or condition.
Implied conditions -

1. Condition 'as to title [Sec. 14 (0»). In a contract of sale. unless the
ctrcumstanceslofthe contract are such as to show a different intention.
there is an implied condition on the part of the seller that-

(q in the caseoj a sale.he has a right to sell the goods.and
(U in the case oj an agreement to sell, he will have a right to sell the

goods at the time when the property is to pass.
Example. R bought a car from D and used it for four months. D

had no title to the car and consequently R had to hand it over to ~~
true owner. Held. R could recover the price paid [Rowland v. Dtv '

(1923) 2 K.B. 500). , the
If the goods delivered can only be sold by infringing a trade mark. e

selle, has broken the condition that he has a right to sell the goods. 'I11
expression "right to sell" is wider than the "right tOfroperty".

Example. A bought 3,000 tins of condense milk from the U.5{e
The tins were Jabelled in such a way as to tnfr1nge ~e Nestle's tra'fO
mark. As a r.esult, they were detained by the custom auijiorities. to
get the clearance certificate from the custom ~uthorities, A hatad
.~!!"ove the labels and sell the tins at a loss. Held. the seller. '
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Sale by description as well as by sample. Sec. 15 further prOVidesth
if the sale is by sample as well as by description, it is not sufficient th:~
the bulk of the goods corresponds with the sample if the goods do not al
correspond with the description. This means the goods must corresPon~
both with the sample and with the description.

Examples. (a) Irr-a contract for the sale of a quantity of seed
described as "Common English Sainfoin" the seed supplied Was of a
dlff6.t:.entkind, though the difference was not discoverable except by
sowing. The defect also'existed in the sample. Held, the buyer Was
entitled to recover damages for the ,breach of condition [Wallis v
Pratt, (1911')AC. 394J. .

(b) N agked to sell to a some oil described as "foreign refined rape
oil, warran},ed only equal to sample". The goods tendered were equal
to saQ1ple, but contained an admixture of hemp oil. Held, a could
rejecf~e g~s [Nk;holv. Godts, (1854) 10 Ex. 191J.

3. CO,ndition 8S to quality or fitness [Sec. 16 (1)]. Nonnally, in a
contract pf sale there is no implied ,<tondiUonas to quality or fitness of
the goods for a particular purpose. the buyer must examine the goods
thoroughly before he }juys them inl order, to satisfY himself that the goods
will be suitable for the, purpose for which he is buying them. The
following points should however be noted in this regard:

\ (1) Where the buyer, expressly or by implicatio~, makes known to the
seller the particular purpose for which he needs the goods and depends
upon the skill and judgment of the sell'~r ",hose business it is to supply
goods of that description, there is an impiled condition that the goods
shall be reasonably fit for that purpose [Sec. 16 (1)).

Example. An orqer was placed for some 10ITies to be used "for
heavy traffic' in a hilly area". The,loITies suppJied were unfit and
brGlr~down. There is breach of condition as to fitness.
(2) If the! buyer purchasing an article for a particular use is ?uffering

fro~ an abnonnality and it!is n6t made known to the seller at tlie time of. sale, implied condition of fitness does not apply. .
Example. a purchased a tweed coat which caused her ~ermatitis

(inflaInmation of the .skin) due tO,her unusu~ly sensitive skin. Held.
the seller was not lIable, the cloth being fit for anyone with a nonnaI
skin [GrUftthsv. Pe~ Conway Ud., (.1939) tAll E.R. 685]. ,

(3) Jf the buyer purcl1~s an article' under its patent or other, trade
name, !the implied condition that articled are fit for a particular purpose
shall n:ot"~pply, unless the buyer -relies on the seller's skill ~d judgment
aqd makes known to the seller that he so feUes on him. I

: Example. B told M, a lnotor car 'dealer, that he wanted a

comrortabl~ car suitable( for touring purposes. M recommendedbf
'Bugatti car' and B thereupon bought one. The car was uncomforta ~

, and upsuitable for touring purposes. 'Helfl. B could reject \he car an
recover Qle prictjorandthe mere fact that B bought the car under i~,
trade name did not neces~arily exclude the condition of fitneaS
[Baldry v. Marshall, (1925) 1.1CE.260].

(4) III case the 'goods can be used for a number of purposes, the buyer
mtisUc;:ll the seller the particufar purpose for which he requires the g~~
If he doe8'bot, he cannot hoJd.the-SCHer l1able-tftl:te goods do no! suit,
particular purpose for which he buys the goods.

222
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Example. A. a woollen merchant 'W;,~'l0was also a tailor, bought,
by a sample, i~ cloth for ale ,putpoSe of making liveries. 1bis fact
was not brought to the notice of the seller. Held, the seller was not
Uable when, on account of a latent defect in the cloth, the cloth was
unfit for making Uveries, but was fit for other usual purposes [Jones
v. Padgett, (1890) 24 g.B.D. 650].
6. Condition 8S to merchantabUity [Sec. 16 (2)]. Where goods are

bOughtby description from a seller who deals in goods of that description
(whether he is the manufacturer or producer or not), there is an implied'
condition that the goods are of merchantable quality. This means goods
should be such as are commercially saleable under the description by
which they are known in the market at their full Value.

'!he term 'merchantable' quality is not defined in the Sale of Goods.
Act. But according to 62 .(I-A) of the English Sale of GoO~s Act, 1893, '

"Goods of any kind are of ~erchantable quality if they are as fit fqr the
purpose or purposes for which goods of that kind are commonly bought as
it is reasonable to expect having regard to any description applied to ",

them, the price (if relevant) and all the other relevant circumstances."
Example. A firm of Liverpool merchants contracted to buy f~om

a London merchant a number of bales 'of Manilla hemp to aITiv~.[rom
Singapore. The hemp was damaged by sea water in such a way thi~t it
would not pass in the market as Manilla hemp. Held, the goods were
not of ~erchantable quality [Jones v. Just, 11868) L.R. 3 g.B. 197J.'
If good~ are of such a quality and in such a condition that a

reasonable person acting reasonably would accept them after having
examined them thoroughly, they are of merchantable quality. Thus a ~
watch that will nbt keep time, a pen that will not write, and tobacco that'
willnot smoke, cannot be regarded as merchantable under such names.

Examples. (a) A manufacturer supplied 600 horns under a
contract. The horns were found to be dented, scratched and otherwise
of faulty manufacture. Held, they were not of merchantable quality "
and therefore the seller's suit for price was dismissed [Jackson v.
RotaxMotor&CycleCo., .(1910) 2KB. 397J.

(b) There was a sale by a grocer of tinned salmon which was
poisonous. It resulted in the death of the wifeof the buyer. Held, the ;

buyer could recover damages including a sum to compensate hil' ~ for I

being compelled to hire services which were rendered by hi~ wife
[Jackson v. Watson & Sons, (1909) 9 KB. 193 CA].

(Q P sold a plastic catapult to a, a boy of six. While G was using it
in the proper manner, the catapult broke due to th~ fact that the
material used in its manufacture was Unsuitable~As a result, the boy
Was blinded in one eye. Held, P was liable as the catapult was not of
mer~hantable quality [Godley v. Peny, (1960) I All E.R. 36J.

(d) A radio set was sOld to a layman. The set was defective. It did
not work in spite of repairs. Held. the buyer could ret~ the set and
claim refund [R.S. Thakur v. H.a.E. Corpn., AI.R. (1971) Bom. 97J. .

0 Even if the defect can be easily cured, e.g., by washing an irritant
tbt of a woollen or nylon garment by making some tr1ffiing repair,
Ise buyer can avoid the contract. If he has examined the goods, there
0 n:: implied condition as regards defect~ which such examination
hug t to have revealed. If, while professing to examine the goods,
l~k:akes a perfunctory examination with the result that he over-a defect which a proper examJnatlOn would have revealed, he
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has nevertheless examined the goods, and there will be no iIn
condition of merchantable quality. Plied

Examp1e. B went to Vs warehouse to buy some glue. The gI
stored in barrels and every_facility was given to B for its ins UeWas
B did not have any of the barrels opened. but only lookel:~Uon.
outside. He then purchased the glue. Held. as an examination 0 the
inside of the barrels would have revealed the nature of the glue f the
as B had an opportunity of making the examination. there w~ and
condition as to merchantable quality [Thomett & Fehr v. Beer no
SortS, (1919) 1 KB. 486). / s &

Packing of the goods is an equally important consideration i
judging their "merchantability". 0

Example. M asked fora bottle of Stone's ginger wine at Fs sho
which was licensed for the sale of wines. WhUe('Mwa~ drawing t?~
cork. the bottle broke and M was injured. Held. the sale Was by
description and M was entitled to re~over damages as the bottle Was
not of merchantable qualit~ [MorellivliFt1ch& Gibbons, (1928) 2 ItS
636). - .

Where the buyer has examined the gooas, there is no implied
condition as regards defects which such examination ought to have
revealed [Proviso to.Sec. 16 (2)). .

5. Condition implied by custom. An implied condition as to'quality
or fitness for a particular purpose may be annexed by the usage of trade
[Sec. 16 (3)J. .

- In some cases, the purpose for whi~h the goods are required may be
asceriaiQed from the ac,ts and con~uct of the 'parties to the sale. or from
the nature of descriptibn of the article purchased. For instance, if a
perambUlator or a bottle of milk is pu,rchased. the purp9se for which It i:;
purchased is implie,d in the thing itself. In such a case the buyet:"need not
tell the seller the purpo~e for which he buys the -goods.

Examples. (a) P asked for a hot water bottle of 4 a retaU chemist.
He was supplied one which burst after a few days use and injured Ps
wife. Held, L was liaole for breach of implied condition because P had
sufficiently made known the use- for which he required 'the bottle
[Priestv'. Last, (1903) 2 KB. 148).

(1:»,G purchased ''a woollen undeIWear fro~ M, a retailer. whose
bus1n,ess it waslo sell goods of that description. After wearing the
undeIWf':ar,-Q developedan acute skin diskase. Held. the goodswere
not fit for their only proper use and G was entitled to avoid ~
contract\arld claim qaniages [Grant v. AttStraltan Knitting Mals .,
(l936~ AC. 5); . fit

(c)A bougJIta ,set of f~e t~th .from a dentist. The set did nO~cl1
into A's mouth. Held. he could reject the set as the purpose for w the
apwody would, buy it waS impUcitlyknown to the $6!ler, Le.,

, Identlst[Dr. flaretto v. T.R. Price. AI.R (1939) Nag. 19). sale by
6. Sale bysa'mple (Sec. 17). A contract-of sale is a[contract for t that

sample where there is a teIl}l in the V'°llt~t, express or implied, ~s an
effect [Sec. 17 (1)). In the case of a contract for sale by sample. there
imoUed-condition- -

.:. (~ that the bulk shall correspond with the sample in quality ;
."

,.
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(b) that the buyer shall have a reasonable opportunity of comparing
tbebulk with the sample. .

(c) that the goods shall be free from a~y defect, rendering them
flJJlerchantable. The defect should not however be apparent on a

tleasonable examination of the sample [Sec. 17 (2)]. This implied
rondition applies only to latent defects, i.e., defects which are not
~iSCoverableon a reasonable examination of the sample. The seller is
not responsible for the defects which are patent. i.e., visible or
diScoverable by examination of the goods. In case of patent defects.
there is no breach of implied condition as to merchantability.

Examples. (a) There was a sale by sample of mixed worsted
coatings to be in quality and weight equal to the samples. It was
found that the goods owing to a latent defect would not stand
ordinary wear when made up into coats. The same defect was there
in the sample but could not be detected 0n a reasonable
examination of the sample. Held, the buyer could reject the goods
[Drummond v. Van Ingen, (1887) 12 App. Cas. 284). !e office of the
sample is to present to the eye the real meaning ~nd i tention of the
parties with regard to the subject-matter of the co .tract which.
owing to the imperfection of language, it may be difficult or
impossible to express in words. The sample speaks for itself." (Lord
Macnaghten) .

(b) In a contract for the sale of brandy by sample. brandy
~oloured with a dye was supplied. Held, the buyer was not bound to
the contract even though the goods supplied were equal to sample,
as the defects were not apparent on reasonable examination of
sample [Modyv. Gregson. (1868) L.R. 4 Ex. 49).

(c) D sold sulphuric acid to P as commercially free from arsenic.
P used it for making glucose which he sold to brewers who used it in
brewing beer. The persons who drtJpk the beer were poisoned. D was
not aware of the purpose for which\P had bought the acid. Held, P
was entitled to repudiate the contract and since this was not
possible in the instant case (as P haG!already used the goods), he
could treat breach of condition as breach of warranty and claim
damages [Bostock & Co. Ltd. v. Nicholson & Sons Ltd., (1904) 1 K.B.
725).
7. Condition as to wholesomeness. In the case of eatables and

proVisions, in addition to the implied condition as to merchantability.
there is another implied condition that the goods shall b~ wholesome.

Examples. (a) F bought milk from A. The milk contained germs
of typhoid fever. Fs wife took the milk and got infection as a result cf

which she died. Held, F could recover damages [Frost v. Aylesbury
DairyCo. Ltd., (1905) 1 K.B. 608).

(b) C bought a bun containing a stone which broke one of C'5
teeth. Held, he could recover damages [Chaproniere v. Mason. (1905)

I 21 T.L.R 633).
1I1Plied warranties

The implied warranties in a contract of sale are as follows:

u 11. Warranty oj quiet possession [Sec. 14 (b)). In a contract of sale.
thoess there is a contrary intention, there is an implied warrantylthat
is~nbuyershall have and enjoy quiet possession of the goods. If the buy-er
the any way disturbed in the enjoyment of the goods in consequence of

seller's defective title to sell, he can claim damages from the seller.
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2. Warranty of freedomfrom encumbrances [Sec.. 14 (c)). In addiU
to the previous warranty, the buyer is entitled to a further warran On
tIle goods are not subject to any charge or right in favour of a third ty that
If his possession is in any way disturbed by reason of the existe~~'
any charge or encumbrance on the goods in favour of any third party e~f
shall have a right to claim damages for breach of this warranty. . e

3. Warranty as to quality orfitness blJJffillge of trade [Sec. 16 (4)[
implied warranty as to quality or fitness (ora particular purpOse may~
annexed by the usage of trade. e

4. Warranty to disclose dangerous nature of goods. Where a perso
sells goods, knowing that the goods are inherently dangerous or they n
likely to be dangerous to the buyer and that the buyer is ignorant of ~e
danger, he must warn the buyer of the probable danger, otherwise he W1~
be liable in damages.

Example A sold a tin of disinfectant powder to C. He knew thatit
was likely to be dangerous to C if it was opened without special care
being taken. C opened the tin whereupon the disinfectant powder
flew into her eyes, causing injury. Held, A was liable in damages to C
as he should have warned C of the probable danger [Clarke v. Anny &.
Navy Co-operative Society lid., (1963) 1 K.B. 155).
Exclusion of implied conditions and warranties. Implied conditions

and warranties in a contract of safe may be negative or varied by (a)
express agreement between the parties: or (b) the course of dealing
between them: or (c) the custom or usage of trade.

CAVEATEMPTOR
This means "let the buyer beware", i.e., in a contract of sale of goods

the seller is under no duty to reveal unflattering truths about the goods
sold. Therefore, when a person buys some goods, he must examine them
thoroughly. If the goods turn out to be defective or do not suit his
purpose or if he depends upon his own skill or judgment and makes a
bad selection, he cannot blame anybody excepting himself.

Examples. (a) H bought oats from S a sample of which had been
shown to H. H erroneously thought that the oats were old. The oats
were, however, new. Held. H could not avoid the contract [Smith v.
Hughes, (1871) L.R 6 g.B. 597].

(b) H sent to market 32 pigs to be sold by auction. The pigs were
sold to W"with all faults and errors of description". H knew that the

pigs were suffering from swine-fever. but he never disclosed this to ~
Held, there was no implied warranty by H and the sale was good an
H was not liable in damages [Wardv. Hobbs, (1878) 4 App. Cas 13].
The rule of caveat emptor is enunciated in the opening words °iff secy

16 which runs thus: "Subject to the provisions of this Act and 0 a~r
other law for the time being in force. there is no implied warranty ds
condition as to the quality or fitness for any particular purpose of goo
supplied under a contract of sale ..." rtant

E:z:ceptioDs. The doctrine of caveat emptor has certain irnpObeen
exceptions. The case law on these exceptions has already
discussed.

The exceptions are however briefly referred to- or by
1. Fitness for buyer's purpose. Where the buyer, express_~.whic.\1

implication, makes known to the seller the particular purpose Iand the
he requires the goods and relies on the seller's skill or judgment

'IIIIIf'
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oods aTe of a description whicH it is in the course of the seller's bUsines~'
g supply. the seller must supply the goods which, shaH b~ fit fpr the
~~r's purpose [Sec. 16 (1)).' I

2. Sale wu:ler a patent or trade name. In the case of a con~ct for 'the
saleof a specified article under its patent or other trade name, there is q.o
UJ1puedc.c.>ndition that the goods shall be reasonably fltJ (or any
articular purpose (Proviso to Sec. 16 (1»). I

p 3. Merchantable quat(iy. Where goods are bought by description f~m
a seller who deals in good!J of that description (whether he is the
manufacturer or producer or not). there is'an implied cqndition ~at the,
oads shall be of merchantaQle quality. But if the buyer has examined

~e' goods, there is no implied condition as regards defects which such
examinationought to have revealed [Sec. 16 (2»). -

4. Usage of trade. An implied waH'anty or conditipn as to quality or '

fithess for a partiqular purpose may be annexed by the ~e of trade (sec.
16(3)]. ; .-

5. Consent b~fraud. Where the consent 'of the buyer, 'ioa contmct..of
sale, is obtained; by the seller by fFaud or where the seller kn

,

owin
,

gly
conceals a defe~t which could not be discovered on ii reasonable
examination (i.e., where there is a latent defect in the goods). the ~octr1ne
ofcaveat emptod:loes not apply. .

, SUMMARY I

A stipulation! In a contract of sale wtth reference to goods which
,

are the.
subject tnereof rrul~ be a condition or a warranty (Sec. Ii (1)). A condition is a
Supw

.
atlon essendQ1\to

,

the ma:npurposeofthe contract. Its breach give
,

s a right'
,

to
the buyer to treat ~e contract as !repudiated [Sec./12 (2)). A warranty is a
sUp.lation COllate

1
al to the main purpose of the contract. Its breach gives rise to a

claim.lor damag but not a nght to reject the goods and treat' the contract fas - .
repudiated(Sec. 1 (3)). \, . '-' - -
Expressand impJ)ed conditions and wanantlea

( In a contract of sale, conditions and warrantie,~ may be express or impl~c.
Express conditions and warranties are those whlch(are agreed upon between th,Part

ht
ies at the tin/le of the contract. Implied conditions and warranties are those

w eh are implied by law I,1nlessthe parties stipulate to the contrary.
ImpUed corlditlons. 1. Condition as to title. ina contract of sale there is an

Implied COndltlO

~On the part of the seller that (a) in the case of a.sale, he has a
~ggh

ht to se
,

11the oods, and (b) in the case of ijD agreement to sell, he Will have a
t to sell the g s at the time when the propert;y is to pass (Sec. 14 (1)),
2, Sale bydescrlption. Where there is a contract for the sale of goods by

description, there is an implied condition that the goods shoill correspona With the

~SCriPtion. If ~he sale Is by sample as well as&~ description, the goodsshal,lrrespond both wtth the sample and the description (Sec. 15). I ,. .
!en li3ed' Condition as to quality or flb1ess. The condition as to q~alit:r or fitness Is
of~ where (0) the goods sold are such as the seller deals in the ordinary course
.ofthSbus!.ness : (b) the buyer relies on the selle~s II or judpnt as to the ihness
'rnake goods for any particular purpose: and 1c

'

the bu
,

yer expressly ot il}ipttedly
16nii. known to the seller that he wants the g~ -s for that particular purpOse (Sec. ;.

fro 4. Condition as to merc~abtlitu. ~re goods are bought by deS9i1ptior\~ t seller who ,deals in goods -of ,that .descriptioh (whether' he I" tl-¥!
sraub:~tfurer or producer or not), the~ is an implied condition. that the gOQc:fs

0 merchantable quality (Sec. 16 (2)). .
lOra5. Condition implied by custom. An implied condition as to quality or fitness~ purpose ~ be annexed by tlie usage of trade (Sec. 16 (311. -'-
Irnpl.i~'~Sale ~y sample. In the case of a contratt for Sale by sample there .15an::
~t ~~ndition (altha

,

t the bulk shall correspond ~~ the sample in q~aIity; rbl-
~ Ie uyer shall have a z:easonable opportunity of comparing the bUij( wft"1 thci:'

p e : and (c) that the goods shall be free from anyi:1efect, 'rel1dering.~
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unmerchantable. which would not be apparent on a reasonable exarni
the sample (Sec. 17). nation of

7. Condition as to wlwlesomeness. In case of eatables and proVisions
an implied condition that the goods shall be wholesome and fit fo~ y:ere isconsumption. Urnan

- Implied warranties. In a contract of sale. unless there is a contrary int '

there is an implied warranty that (1) the buyer shall have and en'o ention,
possession of the goods [Sec. 14 (b)), and (2) the goods are free from any Jcla qUIetencumbrance in favour of any third party [Sec, 14 (c)] rge Or

Caveat emptor. This means "let the buyer beware", The doctrine of
emptor does not apply-( 1) In case of implied conditions and warranties . (2f~Qt
the buyer intimates the purpose to the seller and depends upon his s . en
judgment; (3) When there is a usage of trade: (4) When there is a fraud by the klM Or
- TEST QUESTIONS se er,

1. Briefly explain the conditions and warranties implied by law in a Cant
\ for the sale of goods. ract

2. Distinguish between a 'condition' and a 'warrantly'. When does a condit'
descend to the level of a warranty? Explain the rule of caveat emptor and st;fflhow far it is modified by implied conditions. e

3. " In a contract for the sale of goods there is no implied condition 0
warranty as to the quality of the goods or their fitness for any particular purpose.~'Comment.

4. "If a person sells an article. he thereby warrants that it is fit for some
purpose, but he does not warrant that it is fit for any particular purpose." State the
various qualifications subject to which this proposition should be received.

5. State the conditions implied in a contract for the sale of goods (1) by
description, (2) by sample, and (3) required for a particular purpose.

6. What is implied 'warranty' in case of a sale by sample? Can a contract be
avoided if such warranty is breached? -

7. State the doctrine of caveat empt0r and exceptions to it.
PMCTICAL PROBLEMS

Attempt the following problems, giving reasons: '.
1. A purchases a car from B and uses it for some time. It turns out that the car

sold by B to A was a stolen one and had to be returned to the rightful owner. A
brings action against B for the return of the price. Will he succeed?

[Hint: Yes (Sec. 14 (a). Rowlandv. DivaLQ].
2. A, a farmer, simply exhibits oats in his farm. B buys the oats in the belief

that they are old oats. In fact they are new oats. B wants to return the oats and
refuses to pay the price. Decide.

[Hint: B cannot return the oats as the doctrine of caveat emptor will applyl.
3. A purchased a hot-water bottle from a retail chemist. The bottle coul? stand

hot water but not boiling water. When it was filled by A with boiling water. It burst
and injured his wife. A sues for damages,pecide.

, [Hint: There is a breach of implied condition as to fitness and hence A can
recover damages (Priest v. Last)].

4. A purchases some chocolates from a shop. One of the chocolates co~tains ~
poisonous matter and as a result A's wife who has eaten it falls seriously III. Wha
remedy is available to A against the shopkeeper?

[Hint: The chocolates are not of merchantable quality and hence A can

repudiate the contract and recover damages (Sec. 16 (2)]. , whO
5. Worsted cotton cloth of quality equal to sample was sold to taIlors had

could not stich it into coats owing to some defect in its texture. The buyer~ ?
examined the cloth before effecting the purchase. Are they entitled to damage v~n[Hint: Yes, as there is a latent defect in cloth (Sec. 17: Drummond v.

Ingen)] . . ensed
6. M asked for a bottle of Stone's Ginger Wine at Fs shop whIch was heuse of

for the sale of wines. While M was drawing the cork, the bottle br~k~ be<::
defect in the glass and M was injured. Can M claim damages for the mJu~, ale of

[Hint: Yes. as the bottle is not of merchantable quality an~ theredG:b~ons)]'
goods by description [Secs. 15 and 16 (2) ; Morelli v. Fitch an beiog

7, A seller agrees to supply to the buyer timber of 1/2" thickn~ss f~~s frorl1
p,ade into cement barrels. The timber actually supplied varies in thlcknpose for1/2" to 5/8", The timber is merchantable and commercially fit for the pur

~
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jrlCbit was ord~. The buyer rejects the: timber. is his action Justified ?
~ (H{r1t: Yes (Sec. 15»). ,

S. The sale of pure ghee was warranted only equal to sample. The ghee
dered corresponded to tlie sample, but was..adulteratea with 25 % groundnut oil.

teJ1tbe buyers oound to~pt ? '

!JC [Htnt : No (Sec. 17)]. , ,

9. A lady buys synthetic pearls for a high price thinking that they, ~e
tUf8lpearls. The ~ller does not correct her mistake. Has slie arlYremedies

~"fnst fue seller? Would your decision be diffe'rent if the lady had told ,the ~r :
~ they are natural pearls arid, therefore, agree to buy them at your priee,"
an<itbe seller was silent?

(Hint: The lady has no remedy against the seller as the doctrine of cav~a(
emptor applies in this case. In the latter cas~ she-can avoid the
contract as there is a breach ofconditionas to quality (Sec. 16 (1)). ..

10. Awholesale dealer in soaps agrees to sell and deliver'two casesof'LuxttriJ
toiletsoap to a sub dealer but deliYe~ that quantity of 'Lwcwy' washing soap. What.
arethe nghts of the sub-dealer?

[Hint: The sub-deaIer can, repudiate the contract 011the ground of breach of
condition as to description (Sec. IS)).

I II, A lady who knew that she was allergic to a particular hair dye developed
dermatitis as a result of having her hair dyed with'that 8'ubstance. She did I)Ot
disclose her allergy to the hair dresser. Is t¥ hair dresse,. liable for breach of
Impliedcondition?

(Hint: No. The hair dresser is not liable for the breach of itnpJted condition as
to the fitness of the hair dye since that condition extend. toth~ d~ing,
of the hair ofa normal person (Sec. 16 (1):inghamv. ~$ ~1955)-2'Q.~.366 ; GrffJlthsv. Peter Conway, Ltd., (1939) 1 All E.R 683].

12. A sold to B a tin ~f disinfectant powder. He knew that it would be
dangerous to open the tin without special (".,arebut he did not wam B. B without
knowledgeof tlie darlger, opened the tin wnereupon the powder f\ew into his ey~
andinjuredhim. B meda suit fordamages for the injury. Willhe succeed?

[~Int: Yes(See.16(2)). I '
13.\ A contracts to sell B a piece of silk. B thinks that it is Indian silk. A

knowsthat B thinks so, but knows that it is not Indian silk. A does not correct Bs
Impression.B afterwards discovers that/It is not Indian silk.~ he repudiate the
contract?

(Hint: Yes, as the rule of c'aveat emptor will apply in this case ].
14. A agreed to sell a ~ond-hand reaping machine whichA, the b1.l)'Cr,had

notseen. The ,seller stated th,e'machine was new the previous year and had been
~to cut 50 acres only. B. however, found that the macl11ne, when it wasel1verecl.was old and had even been repaired. Carl B repudiate the contract?

(Hint: Yes, as there is a breach of the implied condition that the goods shall
correspond with the description (Sec. 15; Varley v. Whq:Ip)]. -

15. A seIlsa horse to B. WhenBgoes"'1ththe horse he is arrested by the pol,fce
:enthe charge

, '

of keeping stole~ property as the horse belongs to c. Can 11sue A. and
80,onwhat basis, aria what damageScan he J'e<XM:r?

(Hint: Yes, B sue A can also recover the loss suffered by him which is the direct
arid natut'al co~uence of the bre8rl1 of condition (See. 14 {q}:Rouiland
v. DWall)).

was~6. H, a housewife, ordered from C, a coal merchant, 'a ton of coalite' arid it
hte Inuly delivered to her. When part of tl}econsignment was put on

.

i'flre in arI open
Issh!1s house, an explosion oCcurred which caUsed damage. H claims damages.e entitled to sue?

(Hfryt:Yes, as the goods ale not of merchantable quali~ (Sec. 16 (2)].
In 17. 10 a Contract for the purchase of 3,000 tins of Canned fruits to be packed
Oan~,:_each containing 30 tins, a substantial part was tendered in cases.

--::"-"''824 tins instead of 30. Can the buyer reject the cases ?
(Hfnt: Yes, as. the gooc1s.--donot conespond with the description of the goods
1 ordt:red (Sec. 15: Mx1re &.Co. v..Landaur &.Co.)]. '

bUsh~ X contracted to sell by sample two parcels of wheat one containing, 200
~ s and the other 400, and he idJOwed inspection of the smaller parcel but
~~inspection of the Jarger parceL Is the buyer entitled to refu~ any of the

( mentioned two parcels? State reasons for your answer. . .
Hfnt: Yes (Spc. 17)).

~
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'fransfer of Property

PROPERlY. POSSESSION AND RISK

There are ,three stages in the performanc~ of a contract of sale
gooc;lsby a seller. vtz.. of

(1) the transfer of property ill.the goods;
(2) the transfer ofpo,ssession of the goods (i.e.. delivery); and

-, (3) the,.passing of the risk.
~.Transfer of proPerty in goods from the seller to the buyer is the tna1n

object of a contract of sale. The term 'property in goods' must be
dis.!lnguished from 'possession of gcrl:ls' 'Property in goods' means the
o~ership of goods whereas 'possession of goods' refers to the custody or
control of gr:;s. An article may belong'to A although it may not be in hispoSl!!ession. B may be in possessio&.of that article although he is not its
owner., \

It is important to know the precise moment bf time at which the
property )in goods passes from the seller to the buyer for the following
J-easons : - -

1. Risk follows ownership. Unless otherwise agreed. risk follows
ownership whether delivery- has been made or not aI\d whether price has
'been paid or not. Thus the risk of loss as a rule lies on the owner. Sec. 26
'proVides in this regard that. unless otherwise agreed, the goods remain at
the Seller's until th~ property therein is transferred to the buyer. but when
the property therein is transferred to the buyer. the goqds are at the
buyer's risk risk whether delivery- has been m{ide or not. But if delivery
has been delayed through,the fault of either the buyer or the seller, the
gOods are at the risk of the party at fault. Thus 'risk' and 'property' go
~ogether. /

, I Example. B contra(:ts i.9pUi'Chase 30 tons of apple juice from S. S
Ci'UShe

~
cr

.

ap~l
.

~s. piJts juice in casks and keeps th

..

em ready for

delivery-. B~iho~~er./delays to take the delivery- and the jUi.~s
putrid d has to be thrown away. B is liable to pay the price [ Y
HamiU &~. Ltd. v. BczrcU?n.(1949) All E R. 435].

2. Actibn pgainst thtrd' parties. When the goods ~ in any W:~f
damaged or destroyed by the action of th1rd parties. it is only the owne
the ~oods who ~ take action against them-- of

. "3. Insol~ of the seller or the buyer. In the event of inso}ver:v~or
either the selle or the buyer. the question whether the Official Rece pertY
~~ignee can e over the goods or not depends on whether the pro
tn'lthe goods ha$ passed from the seller to the buyer. rWise

. 4. Suftforiprll::e. The seller can sue for the price. unless othe
~ed, only if tpe goods have become the property of the buyer.

. , pASsING OF PROPERlY passe6
The prtmaI)Yrules for:~g when the property in goods

to the buyer mt as folloW8.~

.....

'fRANSFEROFPROPERTY - , 23'h
1. GoodS must be a.sb!rtatned. 'Where there is a contract for the sale of

unascertained goods, no property in the goods is trans{erred to the buye!",
unless 'and until the ~oods are asceriatped (Sec. 18). -

Example. Under a c:mtract of sale. B w~ entitled to cut teak tree~'
of more than 12 inches girth. The stumps of trees after cutting had to
be 3 inches high. Held. in th9!secircuffistances property in the timber
that was cut ~uld pass to 8when the trees were felled. TIll the trees
were felled. they were not asce~ned [Badri Prasad v. State of M.P..
A.I.R. (1970) S.C. 7()6](
2. Intention of the parties. Where there is a contract for the! sale of

specific or ascertained goods. the properV' in them passes to the buyer at
the time when the parties intend it to pass [Sec. 19 (1)). For the purpose of
ascertaining the intentioq. of the parties. regard shall be had to the terms
of the contract. the condtict of the partic;s and the circUmstances of the .
case [Sec. 19 (2)]." -

Examples. (a) S offered to sell to Ba certain machirle for Rs. 5.000.
B refused to buy it unless certain work was done on it to 'put it into
proper running-condition. S replied that B could get it done Jiimsel~, ..
~d when the cost of the. repairs w,as knQwn, B might pay, S ro.. 5,090
less the cost of repairs. To this B agreed andtook the machine to a
repair shop. While being repaired. the machine :was destrpyed
without any fault of the repairman. Held. the property in 'the
machine had not passed frop! S to ~ [Applebyv. Myers. (1867) L.R. 2
C.P. 651]. .' - \

(b) In a JfiJxed contract for storag~ of paddy and'j the sale pf same
thereafter the paddy was delive,-ed by S to B for stQrage. B. had the
option to name a particular day on which he was t01my thel paddy.
Held. the propertY in the paddy did not pass to B until B named the
particular day on. which he was ~o buy the paddy [Chidantbaram
Chettiarv. Steel Bros., AI.R. (1946) Rang. 419].
Where the intention of t~ parties carinot be ascerta~. Where the

intention of the parties as to the time \yhen the property in the goods is to '

pass to the buye~ cannot q,e ascertained from the contract, the J:'Ules
Cqhtainedin Sees. ~O to 24 app1y[Sec. 19 (3)]. These rules are as follows:
1. SpeclfIc goods (Sees. 20 to 22) .

The rules relating--to transfer of property in spt"clfic goods are -as
follows: .

(1) Passfrlg of property at the time oJ'contract. Where ,there is an
:conditional contract for the sale of specific goods in a deliverable state.

e property in the goods passes to the buyer when the GOntract is l1\ade.
The fact that the time of payment of the""'priceo'r the time 'Of delivery- of
gOOds,or both, is -postponed does' not (prevent the property in goods
Passingat once (Sec. 20). .

Co 'Delrlerable state' means such a state that the buyer would-under the
ntract be bound to take delivery-of the goods [See: 2 (3)]. "

Examples. (a) B selects certafp bookS in a book shop. The price is
- 8e~ed. I He arranges to take delivery- of the books the next day -

through his servant..and agre~ to pay for the books on the first of the
n~ month. The books are destroyed by fire the same evening. The
Property in the books has ~ to the buyer and he is bound to pay
the price.

11
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(~ S sell,l to B a,borse which is to becreJJvered to B the next Week.
is to pay the price(on delivety. .B askshis servant to keep the ha 1:3
separate from the other h~rses. The horse dies before it is deli'le1'Se
and paid for. The property in the hqrsc;has passed to B and he rn::O-bear the loss. / ,stI

(2) Passing of property delayed beyond the date of the contract :

(0 Goods not b;ta delt~1e state. Where there is a contract far th
sale of spectfic goods not in a deliverable state, L~., the seller has ta de
something to the goods to put them into a deliv~raBle state, the prope 0
does not pass until such thing is done and the buyer has noti~ of it (Se721~ ' .

Examples. (a)There\was a contract for the sale oftlmber from oak
) trees. The buyer marked out the selected parts of the trees. Accordin

to the tlsage of the traee, the seller had to remove the rejectedg
portions from the tryes. But before he could do this he became
bankrupt. Held. the 'buyer coUldnot take away the ~lected POrtionas
the pro~rty in ~ g90ds hact no~~ssed to him. UIitil the seller:had
severed the-rejected portlonsj the goods could not be ~aid to' be in a
deliverable J;tate [ACTamanv. Morrlce, (1849) 13/1E.R 584].

., (b) ~re was a contracrt for the sale of a Ipachine, weighing 30
tons ana embedded in a concrete floor. A part of the machine was

.destr6yed while being removed. Held, the buyer was entitled to refuse
to take the machine as it was not in a deliverable state [Underwoodv,. I
B.C. Cement Syndicate, (1922) 1 KB. 343].
(to When the price of goods\.i..<;to be ascertained by weighing, etc.

Where'there is a contract for the sale of specific goods in'a deliverable
state, but the seller is bound to weigh, measure, test or do some other act
or. thing with reference to 'the goods for the purpose of ascertaining the
price, the property does not ~s until such act or thing is done and the
buyer has notice thereof (Sec. 22).

2. Unascertained goods (Sec. 23),
Where there is a contract for the sale of unascertained goods, the

property in the goods does not pass to the buyer until the good are
ascertatned (Sec. 18). Until goods are ascertained there is merely an
agreement to sell. Sec. 23 U(further provides that where is a contract for
the sale of unascertained or future goods by description and goods of that
description and in a 4eliverable state are unconditionally approprtp1ed to
the contract, the property in the goods thereupon passes to the buyer.

The "ascerthinment of goods" and their unconditional

"appropriation to the contract" are the two pre-conditlons f~~i~~tran~fer of property from the seller, to buyer in. case ()f unascenWll
goods. I

'Ascertainment' is the process by which the goods answe-rtng the d~
sCription are indentifted and set apart~ Further the goods milSt als:' ral
appropriated to the contract. Whereas 'ascert:ainJnent' can be~ unlla,etn-
act of the seller, Le., he alone may set apart the goods, 'appropriation ance-volves selection of goods with the Intention of using tHem in perforID

of the contract and with the mutual consent of the seller and the buyer. er
Example. In a sale of 020 hOgheads of sugar out of a ~g

quantity, 4 w~ filled and taken away by the buyer. The reJJlnned of
16 hogheads we~ subsequantly~ed and the buyer was Jnf~the same. The buyer promised to take them away, but before

~32
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do so, the goods were lo~t. Held, thepropeqy had passed to the buyer
at the time of the loss lR/:lodev.Thwai1es, (1S27) 6 B. &.C. ~88]. .

'}be appropriation must

1

beunconditiOnal. It is unbonditional when

tbe seller does not reserve 0 him'S-eiftl},eright of diSPOSaI:-Of
,

the goods.

'!be apPJ"9priation may be d ne either tby 9Ie seller with tlleassen( of the ,

buyer or by the buyer with the assent of the seller. Such assent may be
e~ress or implied, and may be given either before or after the
appropriation is made. . .

If the contract is silent as to the party who is to appropriate the goods,
the party who under the contract is first to act is the one who
a propriates. For instance, A sells by description ten sheep:to B. If A is to,
J'nd the sheep to B, it is AihOappropriates the sheep. If B is to collect the
sheep, it is B who approp ates the sheep.

'

If the buyer te
,

lls the seller to
send the goods by rail or ome other mode of carriage, he is deemed to
havegivenhis assent in a . vance to the subsequent appropriation by the
seller of the goods.

Delivery to carrier. A seller is deemed to have unconditionally
appropriated the goods to the contract where he delivers them to the buyer
or to a carrier or other bailee (whether named by the buyer or not) for the
purpose of transmission to the buyer, and does not reserve- the right of
disposal [Sec. 23 (2)])

The delivety to the carrier may be :
(1) Absolutely for the buyer. Where the bill of lading or railway

receipt is made out in the name of the buyer and is sent to him, the
presumption is that no right of disposal has been reserved by the seller in
respect of those goods. The ownership in such a case passes from the
seller to the buy~r. '

>(2) Absolutely for the seller. Where the bill of lading. or railway
receipt is ~en in the seller's or his agent's name and is sent to the agent
of the seller to be delivered to the buyer on the fulfilment of certain
conditions, the seller is deemed to have reserved the right bf disposal of
::begoods. In such a case the ownership does not pass to the buyer until
the necessaty conditions are fulfilled and the documents of title are
delivered to the buyer. , '

3. Goods 8eI1ton approval or 'on 88le or return' (Sec. 21)
When goods are delivered to the buyer on approval or 'on sale or

return' or other sinU}ar tenus, the property therein passes to the buyer:
(1) when he signifies his approval or acceptance to the seller;
(2) when he df>esany other act adopting the transaction ;

Examples. (a) K delivered some jewellety to Won 'sale or return'.
W pledged it with A. Held, the pledge was an act by Wadopting the
transaction. As such the property in the jewellety had passed to W'SO
that K could not recover it from 'A [Kirkham v. Attenborough, (1897) I'
Q.B.210].

(b) A horse was delivered to B on the condition of salcr or return
Within 8 days. The horse died within 8 days. Held, the loss would fall
ion the seller as the property in h~e had not yet passed to B [Elphlc~
v. Barnes, (1880) 5 C.P.D. 321].

(c) Goods are delivered by A to B on 'sale or return'. They are
further delivered by B to C and then by C to D on similar tenus.. The
goods are stolen while in the custody of D. As between A and B
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there is a complete sale. But as between C and D. the property in CONTRACTSINVOLVINGSEA~OUTES
goods ha's not passed to D. As such C cannot recover the loss 1i the In contracts of~e which involve sea routes. certain special clauses
but is bound to pay the price tq Band B is bound to pay the Pri~~ D. d conditions are to be found. The meaning of these clauses has been
(Germv. WInkel. U91l) All E.R. 910). e 0A. ~darised to an extent in accordance with the international customs

If the seller delivers the goods to th~ buyer 'on sale or return' 01 :nd practices of merch~ts. Some of these clauses which are quite often
terms that the goods were to remain his property until settled or ai~ the found in such contracts an~ their legal effects are discussed below:
the property would not pass to the-buyer until these terms are c~m {~r, F.A.S. contracts. FAS. stands for "free alongside ship". The
With. ~ P d roperty in goods sold under an FAS. contract passes from the seller to

Example. A delivered some Jewellery to B Monsale for cash on the buyer when the goods are delivered alongside the shi~ named by the
or return... the goods to remain the property of A until Paid for~ buyer under a cont}."actof carriage. \
Before B paid the price. he pledged the jewellery With C. Help. th~ SeUer's duties.!. To deliver the the goods alongside the ship.
pledge was not valid and A could recover the jewellery from C (Wein 2 To notify the buyer immediately that the goods have been delivered
v. Smith, (1906) 2 KB. 574). ,er along~ide the ship. '

(3) if he does not signify his approual~r acceptance to the seller but Buyer's duties. 1. To arrange for the contract of affreightment

~~;a~ t:t~~r~~o~~~~":~~~ii~eoo~i:~c~~'b~%O~~~ ~~~ fixed 2. To give the seller sUftlcientnotice of the name of the ship and time
reasonable time. The question as to what is a 'reasonable ti~e nid a for delivery alongside the ship. .. th ---'I
question of fact (Sec.63). s a 3. To pay all charges and to beaFall risks from the time e guuus are '

Example. S Ltd. agreed to sell a tractor to H.C. Municipality on delivered alongside the ship. "
the condition that if'the latter was not satisfied. it could reject the . F.O.B. contracts-(Namedportofshipmenfj. F.O.B. stands for free onf
tractor. The Municipality used the tractor for, a month and a half Iboard". lfA of Delhi agrees to sell 100 tons of sugar. F.O.B. Bombay. toBo
and then wanted to reject. Held, a r~asonable time to reject having Manchester. this would mean that A must put the goods on board a ship at
elapsed. the property in the tractor had passed to the Municipality Bombay at his own expense under a contract of carriage by sea. to be made
and therefore it could not reject [Hooghly Chinsurah Municipality v by or on behalf of the buyer. for the p1.lrpose of transmission to the buyer.
Spence Ltd.. AI.R. (1978) Cal. 49). . SeVer's duties. 1. To deliver the goods on board the ship named by the

Reservation of right of disposal ~Sec.25) buYer. WheJl once the goods are put on board the ship. they are at the risk
Th rty . d " . . of the bu"'er The duty of the seller ends when he delivers the goods at his

ated toeJ~o~~ntra~~ g~;1 ~heth~rt s~c~c or s;;~equ~ntly approrp~- own exp~n~e to tJ:J.eship at the port of shipment (Colley v. Ouerseas
right of disposal of the go~ ;::::o.sc~rtai~ c~~~tionse ~ ;~l~~~e~. tfo~Exporters. (1921) 3 K.B. 302). Such delivery transfers the possession.
example. it is a term of the contract that the buyer is to pay for the gooQs property and risk to the buyer. , '
before delivery. the seller reserves the fight of disposal. In such a case the ,2. To give notice of the sh~pment to the buyer so as to enable him to
property in the goods does not pass to the buyer until the conditions im- protect himself by insurance against loss duI,1ng the sea transit; If the
posed by the seller are fulfilled. It makes no difference even if the goods seller fails to do this. the goods Willbe at his risk.,
have been'd~IjV.ered to the buyer or to a carrier or other bailee for the pur- Buyers duties.!. To arrange for the contract of affreightment.
pose of trans Iniss ion to the buyer [Sec. 25 (1)). 2. To name the ship to which the goods are to be delivered or to

Apart from an express reservation of the right of disposal. the seller authorise the seller to select the ship.
is deemed to reserve the right of disposal- , 3. To pay all charges and bear all risks s~bsequent to delivery of the

(1) Where goods are shipped or delivered to a railway for carriage. and good.- '\n board the ship.
by the bill of lading or railway receipt they are deliverable to the order of 1ne property;in the goods does not pass to the buyer until the goods
the seller or his agent (Sec. 25 (2)). ' are delivered on board the ship.1 If the seller is prevented from putting the

Example. B placed an order With S requesting him to send the goods on board the ship by the failure of the buyer to name;l ship, the
goods by sea. S took a bill of lading in the name of B and sent it to his seller can sue for damages for non-acceptance and not for the price.
own agent. The goods were destroyed in the course of voyage. Shad C.I.F. contracts-(Named port dfdestinatiDn). C.I.F. stands for "cost.
to suffer the los~ as the ownership had not passed to B. insurance and freight". If A of Delhi agrees to sell 100 bags of ric~ at Rs.

( (2) Where the seller sends a bill of exchange for the price of the goods 2.450 per bag. e.I.F. Manchester. the sum of Rs. 2.45.000 (100 x 2,450)
to the buyer for his acceptance. together with the bill of lading or railway includes (1) the price of goods. (2) the cOst of insurance. and (3) the freight
receipt. The property in the goods does not pass to the ljIuyer until he up to Manchester.
accepts the bill of exchange. The buyer must return the bill of lading or A C.I.F. contract is performed by the deliveIY of documents (bill of
railway receipt. If he does not honour the bill of exchange;. and if he lading. insurance policy. invoice. certificate of origin. etc.) J;epresenting
wrongfully retains the bill of lading or railway receipt. the property in the goods to, the buyer. through a bank. The docUments are usually

the goods does not pass to him (Sec. 25 (3)). deliVered by the \~ank against payment of the price. or ~~ainst acceptance
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of a draft (bill of exchange). This p:-otects both the seller andtthe buyer.
The seller continues to be the owner of the goods until the buyer pays for
the goods and gets the documents. If. in the meantime. the goOds are lost
at sea, the buyer or the seller. whoever is the owner at the time of the loss
can recover the amount frotn the insurer. If. on receiving the goods. th~
buyer finds that they are not according to the contract. he may reject
them and recover the price paid by him. (

Sellers duties. 1. To make out an invoice of the goods sold.
2. To ship at the port of shipment goods ')f the description contained

in the contract. I
3. To procure a coqtract of affreightment. under which the goods Will

be delivered at the destination contemplated by the contract.
4. To arrange for an insurance upon the terms current in Ute trade

which Will be available for the benefit of the buyer. If the seller does not
effect insurance. the buyer is not bound to accept and pay for the goods
even if the goods arrive safely at the destination. J

5. To tender. within a reasonable time after shipment. the bill of
lading. the policy of ins~ance and the invoice ~d other documents to
the buyer. so that he may obtain delivety of the goods. If they arrive. or
recover for their loss if they are lost on the voyage.

The bill of lading tendered ~ust correctly state the date of shipment
of the goods. othe;wtse the buyer can reject the goods. ,

Buyer's duties. 1. To acceJt the documents if they are complete and
regular. and pay the price lesJ the freight. on delivety of the documents.
The btiyer b bound to do so ev~n if the goods have been destroyed. for he
has a remedy against the insurer of the goods.

2. To pay the unloading. I wharfage charges. etc.. at the port of
destination.

3. To pay all customs and import duties.
In the case of a C.LF. contract. the buyer has the right to reject (1) the

documents if they are not in order. and (2) the goods if they do not
conform to the contract of sale. '

C.I.F. contract -Is it a contractJor the sale oj documents? In a C.I.F.
contract. as already observed. the buYer has got to accept the documents.
and pay the price even if the goods are destroyed. for he has a remedy
against the insurer for the recovety of the loss. It is for this reason that a
C.I.F. contract Is described as a contract for the sale of documents ~~~~
than for the sale of goods. Scrutton J. observed. in this regard. in Anu!
Karberg & Co. v. Blythe. etc.. {1916) 1 K.B. 495: A C.I.F. sale is not a sale 0
goods. but a sale of documents relat41g to goods. This view is however :t
correct. A C.I.F. contract may better be described as a contract for th~ e
of goods to be performed by the delivety of documents. or a contract fc;
the sale of goods through documents. Chalmers has observed that a C.I. .
contract is not a contract for the sale of documents but a contract for the
sale of Insured goods. to be Implemented by the delivety of proper
documents. I

Chakravarti. C.J. has also rightly observed in Joseph Pyke & So;;~
Kedamath .A.LR. (1959) Cal 328. that "a person who purch~es l does
under a C.I.F. contract does not intend to purchase me~ J'apet an and
n!>texpect to get merely some documents but he intends tolpurchase are
~et goods."It Is a total misconception to think that C.I.F contracts

~
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altoge~er-' divorced fro~ delivety of the goods. " The learnld judge further
obse~d. "It cannot ~ Said that a C.LF. contract Is no~contract for the
delivety of any article. Even after the shIpping docu ents have been
presented to the buyer and even after he has paid out e invoice price. h~
still retains the right to examine the goods shiI-ped to hIm a:(ld to reject
them. if he finds any deficiency in regard to either qu,antity or quality. It
is thus Impossible to see how It can be said that l1'fi91era C.I.F\. contract
delivety of the goods to the buyer is not material or 1$not c°J.1telItplated."

To conclude. we may say that a C.LF. contract 1s a contract for the
sale of insured goods. lost or not lost. to be impletnented by tra~sfer of
proper .documents.

I TransJer oj property. In a C.I.F.contract. the property in the goods
passes 9.:omthe seller to the buyer 'When the goods are shipp~ unless. as
usually happens. the seller resen. 9 the right of disposal. If the seller
parts 'wUh.control' ovel\ the disposal (, . the goods. the property in the goods
passes to the buyer. The~ller may r ) this by indorsing the bill of lading
to the buyer. But if the seller indorses the bill of lading in blank and
Sends It to his agent to be delivered to the buyer only against gayment of
the price. oracMptance of the driUt. l.e retains the dispo~al of the goods
under his contrtol. And till. the price is paid or the draft is accepted. the
property in the ~oods doe~-iiot pass to the buyer.

Ez-ship co~tracta-iNamed ship and named pbrt oj delivery). These
are contracts under which the seller causes the d~vety of the goods to be
made to the buyer from a ship, which has arrived at the port of
destination at his (seller's) expense. In such contracts. the property in the
goods does not pass to the buyer untIl the goods are actually delivered to
him.

SeUer's cfuties. 1. To deliver the goods to the buyer from a shIp whIch
has arri~d at the port of destination at a place from which It Is usual for
goods of that kind to be delivered.

2. To pay the freight or otherwise rel~ the shIpowner's lien.
, 3. To furnish the.buyer with a delivety order. or Someother effectual ,I

direction to the shipowner to deliver.
In the case of an ex-shipcontrac:t. the Prope

~
an~ risk in-the goods

do not pass to the buyer until they are delivered t the port of destination.
The goods a{'e at the seller's risk during the oyage and there is no
()bligatlon on hIm to effect an insurance on beh of the buyer.

, SALJ;:BY NON-OWNERS
The general rule oflaw is that "no one can.give that which one,has not

got". This Is expressed Iq Latin maxim. "nerfiDdat qut non habet". For
example. If A steals an' article ~d sells It to B. B does not become the
owner of the article. It l,s only Ute o~er of the goods. or ~ person
authorised by ptm.,who can sell the goods. If the seller has no' title to the
goods. the bqyer does nqt acquire any ~th~ugh he may ha*e acted-
honestly and may have paid value for the goods. ThIs protects the owner
of the goods. Sec. 27 also provides that where goods. are sold by a person-
who Is not the owner th~reof and 'Who does not sell them under the

~Uthoiiiy or ,With the consent of t4e owner. the bttyer acquIres no better
tle to the goods th,an the seller had. This Is. however. subject'to certain

tJcceptions. " ,
l:izceptiona

I. Sale by a person not the dwl1.er\Drtitle by estoppe~ (Sec. 27). Where
, ,
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the owner by his conduct. or by an act or omission. leads the bUyer to
beUeve that the seller has the authority to sell and induces the buyer to
buy the goods. he shall be estopped from denying the fact of Want of
authority of the seller. The buyer in such a case gets a better title thanthat of the seller.

Example. A tells B within the hearing of C that he (A)is the oWner
of certain goods which in fact belong to C. C does not contradict A'
statement. After some time B buys those goods from A The title of ~
will be better than that of A. and C will be precluded from disputingBs title to the goods. I

2. Sale by a mercantile agent (Proviso to Sec. 27): A mercantile agent
/ is one who. in the customcuy course of his business. has. as such agent
authority either to Sell goods. or to consign goods for the purposes of sale'
or to buy goods. or to raise money on the security of goods [Sec. 2 (9)). Th~
buyer oj goods -from a mercjmtile agent. who has no authority from the
principal to sell. gets a good fitle to the goods'if-

(a) the agent is in possession of the goods or documents of title to the
goods with the consent of the owner;

(b) the agent sells the goods while acting in the ordincuy course of
business of a mercantile agent: -

(c)the buyer acts in good faith; 'and
(d) the buyer has not at tpe time of the cpntract of sale notice that the

agent has no authority to sell. f

Example. F. the pwner of a car. delivbred'it to H. a mt"1"cantlle
agent for ~ at not le~ than £ 575. if ~ld the car for £140 to K. wOo
bought it in good faith and without notice of any fraud. H
misappropriated the money. F sued,to recover the car fJom K. Held,
as H was irl possession of the car with Fs consent for the purpose of
sale. K obtained 3.good title to the Far [Folkes v. King. (1923) 1 KB.
282). f

3. Sale by one oj several joint owners (Sec. ~8). If one of the several
JC'lnt own..rs. \".'hois in'sole possession 6f the good~ by pennission of the

, other Co-OWJ1,t.IS.se~ the goods. a buyer inlgood faith of those goods gets a
good title to the goods. .I I .

. 4. &le by (1-personinpossessIOn~r a voidablecontract (Sec.29).
When the sener of goods has obtained their possession under a voidable
contract. but the contract has not been rescinded at the ~e of the salet,
the buyer acqllil\es a.g~ title to the goods. provided he buys them in good
faith and without notice of thq seller's defeet of title. i ,-'

Example. A pufchase~ a piano fro~ B by fraud. A has a voidable
title to the ,goods. Before B rescinds the contract, A sells the pian~
C;.who btJY$l--ingood faith and in ig9Drance of the fraud. C gets,~g
title. - I

If a contract under which the seller oJ:>tatnsgoods is void. even:
. innocenCbuyei- of the goOcrsfrpmsuch a seller does n0t acquire title to e
goods [Cundyv. LindsaY. (1878) 3 AC. 4~St.

5. Sale by seller in posses~ton after sale [Sec.l30 (1)). Where a se1le~
having sold goods. continu,es Ito be in possessiop- of the goods/or ~~...~a
'documents of title to the goods and sells them either himself or throUl5'~t
mercantile agent to a person who buys them in good faith and witho

notice of the previous sal,:. the buyer gets a gOodtitle;

~

fRANSFEROFPROPERlY 239

Example. A sells certain g

5!
to B and promises to delIVer ~

goods the next day. Before delive A sells and delivers the goods to C
who buys them in good faith and without notice of the prior S£e to B.
C gets a good title to the goods notwithstanding that the property had.
before he purchased, passed to B. B's only remedy in this' case is
against A. , '. ,

6. Sale by buyer in possession after: having bought or agrfed to buy!
~ [Sec. 30 (2)]. Where a person. having bought or agreed to buy goods.
obtains. with the consent of the seller; possession of the goocisor
documents of title to ~he goods and sells them either hl."l1selfor through
an agent. the buyer who acts in good faith and without notice of any lien
or other right-Qf the O?ginal seller in respect of the goods. gets a g~ title.

E;f:ample. A bougJlt some furniture on hire-purchasl. the
ownership to pass to him on the payment of the last instalment. A
sol9 the fumiture to B before paying the last instahhent. B
purchased the furniture bona fide. Held. B. haVing bought in good
faith. had obtaint!d a good title to the furniture [Leev. Butler. (1853) 2
g.B. 318].

A person who obtains goods under a hire-purchase agreemen~ is not
necessarily a person who has bought or "greed to buy the, goods~ If he has
merely an option to buy. he cannot sell the goOds so as to give a good title
to the transferee. DUt if he is under an obligation to buy he .can give a goodtitle.

Example. B let on hire to M a car at an agreed monthly rental for
24 months. According to one of the terms of th~ agreement. Mcould
at any time within 24 months purchase the car by making the
amount of the hire paid equal to a certain amount. During the term
of the hire. without complying with this condition. M pledged the car
with C. B filed a suit for the recoveIYof the car. Held, B could recover
the car as M had only an~ption to purchase and as such could not
give a good title to C [Belstze Motor Supply Co. v. Cox, (1914) 1 K.B.
~ ~

7. Sale by an'unpaid seller [Sec. 54 (3)). Where an unpaid seller who
has exercised his right of lien or stoPP!lge in transit re-sells the goods. the .
buyer acquires a good title to the goods as agaiIlf~tthe original buyer.

8. Exceptions in other Ac~ : .
(a) Sale by ajirlder oJlos~goods under certain cirCumstances (~c. 169

ofthe Indian Contract Act. 1~72). I

(b) sd1e by a Pawnee or pledgee \ffider certain cirCu~tan~s(Sec. 176
ofthe InciCanContract Act. 1872).

(c) Sale by-an 01fictal hecetver or 01fictal AS$fgnee or LiqWdator of a
~Otnpany.

I / I

tit n an the above cases, if the seller. even thou~ he IS not the owner of
e goods, sells the goods. the buyer gets a good title. .

Sale in market over. In' Enghmd. a person. who buys goods 1f1market
OVert.obtains a good ytle to the goods. "Market over" means an"';open.
PUblicand legally constituted market". Whf'1:'egcods are sold/in marke!
~ert. the buyer acquires a good title to them irorespectlve of the seller'stle Provided

(tttllie gOOCIsar ~ ~ld' in accordance wittJ.the usage of!the market; mid
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~ ANSFEROFPROPERTY
SALE OF 'fR

, . GOoDs 3. summarise the provisions of the Sale of Goods Act in regard to the passing
. , (b) the buy bought the goods in good faith and without notice of [ property in (a) ascertained goods. (b) unascertained goods. (c) goods sold on
defect or want of title 011 the part of the seller.' any 0 roval or on sale or return.

SUMMARY app 4. What are the rules for ascertaining the intention of the parties as to the
\. " e when the property in specific goods is to pass to the buyer?

~Itis important to know the precise moment of time at which the prope rty tlfll 5 Explain what is meant by reservation of the right of disposal in a contract
goods passes from the seller to the buyer for the following reasons: In th~ sale of goods.

1. Rfskjol1.ows ownership whether delivery11as been made or not and wn th [or 6. Explain the general rule that no one can give a better title than he himself
)rice has been/paid or not. This is, however, subject to agreement betweene ther. has DiscusS and illustrate the exceptions under this rule.)arties. ., e' 7. "A seller caunot convey a better title to the buyer than he himself has."

2. When the ~oods are d~ or destroyed by the action of the third ' DiscUSS this rule of law. and point out t~e exceptions: "
t is the owner of the goods wh~ can take action against them. Parties. 8. State the exceptIons to the rule Nenw dat qUInon habet.

3. Ihthe event of Insolven of either the seller or the bu e th 9. (a)~tate briefly the incidents of C.I.F. and ~.O.B. contracts.
II'hether the Official Receiver or kSlgnee can take over the goofs ~~ n:t ~~estion (b) Is It correct to say that a C.I.F. contract IS only a contract for the sale of
In whether the property in the'goods has passed from the seller to the buyer pends documents? t

.

'. . . . ro. Commen : .'

4. ,The seller can sue for the price, unless otherwise agreed, only if the goods (a)Risk primajacie passes with ownership.
~ve bCjCOmethe property of the buyer. I (b)The passing of property from the seller to the buyer is the most important

TRANSFER OF PROPERlY 'incident in a contract for the sale of goods.
11/JePr1Il!B:IYrules for ascertainin.l! when the-property in goods .passes to the PRACTICAL FROBLEMS

buyer ru-e as follows: l Attempt the following problems, giving reasons:
(1)Where there is ~ contract for the 8atleof unascertained goods, no property,in 1. Has the property in the goods passed in the following cases?

the g~ods is transferred to the buyer unless and untll the goods are ascerta1n~ (a) B offers for a specific horse Rs. 20.000, the horse to be delivered on 5th
(Sec'; 8). . ". . January. and the price to be paid on the 1st February following.

,(2)Where there is a contract for the sale of specific or ascertained goods the (b) Borders A. a boat-builder. to make him a boat. While the boat is being
property in them Is transferred to the buyer atsuch time as the parties to'the built.B pays to A money from time to time on account of price.
con6:act intend it to be transferred. For the purpose of ascertaining the intention (c) A. having a quantity of sugar which is more than twenty quintals.
of the' parties, regard shall be had to the terms of the contract, the conduct of the contracts to sell to B ten quintals out of it. Afterwards A puts ten quintals of sugar
part1es and the circumstances of the case (Sec. 19). Where the intention jf th~ in sacks and gives notice to B that the sugar is ready and requires him to take it
parties! cannot be ascertained, the following rules shall apply: away.B says he will take it as soon as he ca.'1.

1. Spe,cif'rcgoods. In case of a contract for the sale of spec1fi~'Ioods (a) In a, [Hint: (a) The prop
.

erty in the horse would pass to B as soon as the seller' )

deliverable state, if tpe contract is unconditional property passeS' as soon as th accepts the offer. The fact that the time of delivery and of payment of
contractis entered 41to (Sec. 20), (b) if the seller ~ to ao something to put them Iri price is postponed d?es not prevent the prop«,:rtyfrom passing. at once.
a deliverable state" property passes only-when such thing is done and notice (b) No. ~heprope~y m the bo~t would pass to B when the boat IS ready
thereof is given to tlie buyer (Sec. 21) (e) in a deliverable state if the seller has to do and A gives a notice to B to this effect (Sec. 21).
somothtng for the p~rpo

.

se of ascerWning the price, property will pas$ only when (e) Yes. The property in sugar passes to B when A gives notice to B (Sec.
such act is done ariQ notice thereof is given to the buyer (Sec. 22). 21)] ;

2. Unascertatrled goods. In case of unascertained or future goods sold by 2. A. aje~eller. was e.ntruste.d with a diamond by Pwith the instructions that
description, property passes only when goods according to the description are ' ~should obtam offe:s for It. and If any ~uch off~r was approved 1;>YP. A should sell
unconditionally appropriated to 'the contract and the buyer is given a. notice It to the. of~erer. ActlI!-gcontrary to Ps mstructIOns ~ sold the <;hamond to S who
thereof. Delivezy to a carrier (the seller not rese~ng right of disposal, Sec. 25) bought It III ,good faith. Th;reafter. A absconded With the pnce mo~ Can P
amounts to an uncond1t1onal appropriation (Sec. 23). ' recover. the diamond from S " . . .

3 Goods ..-, rovaL I f od d livered ~ val r [Hmt: No. P cannot recover the diamond from S who bought It m good faith. . _'lL on app n case 0 go s e to a er on appro 0 ." from A who is a mercantile agent (Sec. 27 ]. ,
on sale or return' prope~ passes when he signifies his app'ro or acceptance or 3. B buysfrom A. a furniture-maker. a cabinet ?or Rs. 5.000. pays the whole

when he does some act (tdopttng the transaction. If he retains the goods without amount of price and informs A that he will take the cabinet away in a fortnight. A.giving notice-of rejection, property passes when the time agreed for returning the thereafter sells the cabinet to C and receives payment in cash. Examine the nature
goodS expires or after a reasoriabte time nas expired (Sec. 24). of Cs title to the cabinet. .

SAlE BY NON
.

:.oWNERS [Hint: C gets a good title to the cabinet pr
.

ovided he buys in good faith and
Th rat I f I tha nl h fth d erson without notice of the previous. sale (Sec. 30 (1)].

~ene ru e 0 aw Is toy t e owner 0 e goo s or anfisp em. 4. A delivers a gold necklace to B on "sale or return" basis. It is agreed between
~c r; authorised by him can sell tlie goods. If any otper person se th A and B that property is not to pass to B till he has paid price of the necklace.

e title 0 the buyer willnnt be.better than that of,the seller. Without paying the price. B sells the necklace to C. Dues C get a good title to the
, Ezcept16n8. The following are the exceptions.to~the ~ve '!'lIe: (I) Sale bt a necklace?~ file agent. (2) Sale under the implied authority of"owner or title I 'I [Hint: No. C does not get a good title to the necklace as B himself has no title
estoppe . (3) Sale by one of several Joint owners. (4) Sale by a person iq possess OJ to the necklace till he pays its price (Weiner v. Smith)].
of gOOds:under a volda~le co~ct.' (5) Sale by a seller in possession after sale. (6 1 5. A offered to sell to B a certain macnine for Rs. 50.000. B refused to buy
Safe by a buyeriin possession after having bOught or agreed to buy. (6) Sale by an ~n ess certain work was done on it to put it into a running condition. A replied
unpaia seqei . - atB might take it to.a repair shop and have work done. and when the cost of

In all the~ casis the person selling the goods must be in PC?ssesslon of the rePctatrswas' known might pay A Rs. 50.000 Ie
.

ss the cost of repair. To this B agreed
goods Mth the consent of the se~r and'the buyer must act bono.)fde ~n took the machine to a repair shop. While being repaired. the machine was

, ' 1EST QUESTIONS . estroy~ct without any fault of the repairman. Can A recover the price from B?
I '. I. --II to the (HlT1t:No. (Sec. 19; Appleby v. Myers)].1. State Dneijy; the rules as to, the passing of prqperty from the lICJjer .

buyer in a conttact, tor~thesale of goods. . ... Jt1

2., In Ii con~ for thesoUe of goods, ~tate when (~the propertY. (H the:riBk.-the 60008 sold paslle8 froth the seJIerto the buyer.
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SALE OF GOODS

6. In a mixed contract for storage of paddy and the sale of the same ther
the paddy -.vas delivered by A to B for storage. B had the option to na~er.
particular day on which he was to buy the paddy at the current prevailing rar
Shall B be liable if the goods are destroyed before he exercises this option? e.

[Hint: No (Sec. 19 : Chidambaram Chettiar v. Steel Bros.)).

7. B offers and A accepts Rs. 100 for a stack of firewood standing on A'
premises. the firewood to be allowed to remain on A's premises till a certain d s
and not to be taken away till paid for. Before payment and while the firewood ~y
on A's premises. it is accidentally destroyed by fire. Who must bear the.1oSS? s

[Hint: B (See. 20 : TarliTIgv. Baxter, (1827) 6 B .& C. 360)).

8. A sells to B a horse which is to be delivered to B the next week. B is to a
the price on delivery. A asks his servant to keep the horse separate from the Jth~r
horses. The horse, however. dies before it is delivered and paid for. Who shallsuffer the loss?

[Hint: B. (Sec. 20)).

9. Goods are delivered by A to B on "sale or return". They are further delivered
by B to C and then by C to D on similar terms. The goods are stolen while in the
custody of D. Is B liable to A for the loss? If not. who shall suffer the loss?

[Hint: Yes, B, is liable to A for the loss. B can recover the loss from C. But C
cannot recover the loss from D as between C and D, there is not a sale
but an agreement to sell (Sec. 24 : Genn v. WinkeOI.

10. Jewellery was sent by A to B 'on sale or return'. B pledged the jewellery
with C. Discuss the rights and liabilities of the parties.

[Hint: A can recover the price of jewellery from B. He cannot recover the
jewellery from C [Sec. 24 : Kirkham v. Attenborough)).

1-1.A finds a costly ring and after making reasonable efforts to discover the
owner, sells it to B. who buys without knowleage that A was merely a finder. Can
the true owner recover the ring from B?

[Hint: Yes, the true owner can recover the ring from B as it is not a valid sale
and it also does not come under the exceptions when the finder has
the right to sell (Sec. 169 of the Indian Contract Act, 1872»).

12. In a contract of sale of goods. 21)0 specified bales of goat-skins containing
60 pieces in each bale were sold. It was necessary for the seller to count them
before delivery. Before counting was completed, the bales were destroyed by fire.

Who should bear the loss, the buyer or the seller? .

[Hint: The seller (Sec. 22)).
13. There was a CQ!ltract for the sale of goods to be of a stated specification.

The contract provided that the property In tlie goods was to be deemed to have
passed to the buyer when the goods were put on board. and If any disputes arose
the buyer was not to reject the goods but the dispute was to be referred to
arbitration. The goods were not according to specification. The buyer rejected the
goods and the seller sued him of damages for breach of contract. Decide.

[Hint: The buyer is entitled to reject the goods as the seller has delivered a
substance quite distinct from that contracted by the buyer).

14. A orders 140 bags of rice from B, pays for them and asks for delivery. B
sends him a delivery order for 125 bags and wrttes saying that the remaining 15
bags are ready for delivery at his place of business. A,waits for a month wilblf~sending for the 15 bags and In the meantime they are stolen. On whom
loss fan?

[Hint The loss will fall on A because B had appropriated the 15 bags J~ th~
contract and A's assent to the appropriation was to be Inferre J~re
his conduct In not objecting. The [lroperty In the 15 bags had the~591passed to A [Sees. 18 and 23 (1) : Pfgnatarov. Gilroy,(1919) 1 K.B. . .

15. A agreed to buy from B a car and pay Rs. 80.000 for it If his solicltgr
approved. A took possession of the car and sold it to C. The solicitor subseqU~~
disapproved the transaction. B sued C for the recovery of the car. Will he sUccaiJ1St

[Hint No. B will not succeed. His only remedy Is that he can proceed ag
~ A for the recovery of the price of the car (See. 30 (2)). oIl

16. H entered Into a hire-purchase agreement with B In relation to a piaJIfdbe
the condition that on paying 12 instalments of Rs. 1.000 each the piano ~o':,l<It
his property. After paying 6 Instalments, B pawned the piano with M, who
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good faith. Can Htake back the piano from M?
iIl [Hint: Yes, H can recover the piano as B had only an option to purchase and

as such could not give title to M (Sec. 30 (2) : Belsize Motor Supply Co.v. CaxJI.

17. A placed an order with B & Co. requesting them to send the goods by sea. B
Co. took a bill of lading in the name of A and sent it to their own agent. The&

goods were, however, destroyed in the course of the voyage. Examine the position
f the buyer .and the seller.0 .

[Hint: B & Ct? does not mtend the property in the goods to pass to A as it
sends the 1:JilIof lading to its agent. The property in the goods,
therefore, does not pass to A and as such B & Co. must bear the loss
(See. 25)).

18. A'delivers his horse to B on 'sale or return within a week'. The horse dies
three days after it had been delivered while .in the possession of B. Can A recover
the price? If so. under what circumstances? .

(Hint: No, A cannot recover the price (Sec. 24: Elphick v. Barnes). He can
recover it if B had expressly or by conduct signified his approval or
acceptance to A within those three daysl.

19. There is a contract for the sale of a machine,' weighting 30 tons. The
machine is embedded in a conCrete floor. A part of the machine Is damaged while
being removed. The buyer refuses to take the machine. Advise the parties.

[Hint: The buyer is entitled to refuse to take the machine as it is not in a
deliverable state (Sec. 21 : Underwood v. B.C. Cement Syndicate)).

20. X delivers some jewellery to Yon 'sale or return' without specifying any
time for its return in case of non-acceptance. Y allows the jewellery to rem\lin
with himself without signifying his approval or refusal. Mter a month a burglary,
takes place in Y's house and the jewellery is stolen. Can X sue Yfor the price oTthe
jewellery ? 1

[Hint : Yes. X can sue Yfor the price of the jewellery as X retains the jewellery
without giving notice of rejection within a reasonable ,time. As such,
the property in thejewellery had passed to Y(Sec. 24»).

21. A entrusted a motor car to a mercantile agent for sale, stipulating that the
car should not be sold below a certain price. To this the agent professed to agree
but intended from the outset to sell the car at such price as he could obtain and
misappropriate the proceeds. He sold it to B who bought it in good faith for less
than the stipulated price and absconded. Subsequently B sold the car to C. A sues C
to recover the car from him. Decide the case. .

[Hint: A cannot recover the car from C (Sec. 27: Folkes v. King»).
22. A goes into a shop and selects certain hats. He. arranges with the

shopkeeper the supply Qf the hats to him next morning by a servant of the sho}:
and a month's credit for payment. The hats are destroyed In a fire on the same
night.Who should bear this loss?

[Hint: A (Sees. 20 and 26)].
23. A ordered gQods from an English company and paid for them in advance.

The goods were to be sent F.O.B. destination Mumbai. The English company
packed the goods into cases marked with the buyer's n,ame, registered them for
COnsignmentand order~d shipping space tn a named sJ;tip. Before the goods were
sent to the port, a Receiver was appointed by 'the debenture-holders of tl1eEnglish
Companyand he refused to deliver the goods. A claims the goods. Decide.

(Hint: The property in the goods has not passed to A and as such his claim
for goods will be dismifosed. He can only claim a reteable dividend'
from the estate of the company (Colley v. Overseas Exporters)).

hi 24. A agrees to sell 100 quintals of rice to B out of a larger quantity lying in
s godown.According to agreement B se::ndsgunny bags for the rice and A puts 100

~~\ntals of rice in diem and Informs B of the same. But before B could tf\ke
loe Verythe godown catches fire and the bags are damaged. Who is to suffer theSS?

[Hint: B has to bear the loss as risk follows ownership (Sec. 26)][.
his 25. A agreed to purchase 200 tons of wheat from B out of a larger stock. A sen t
a su~en With sacks and 150 tons of wheat were put into the sacks. Then there was

den fire and the entire stock was gutted. Wfio will bear the loss and why?
[Hint: B (See. 18))
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,ped'onnance'of Contract
,~ Perfpnnance of a contract ~ofsale PIeans ClS-l:eft.Clrdstheseller. delivery
. p,f the goods to the buyer. ana as regards thebuger. acceptance of the
\jdel1very of the goods and payment for them, in ac~rdance with the terms

j 'o2the contract of sale (Sec. 31).,', A contract of sale-alwaysJDv~lves reciprocal pro~ises. the seper
, promising to deliyer: ~e goods ap d the buyer promising to accept and pay
f6r them. In the absence ,of a contract to the contrary therare to be
perfonned simultaneously find each party.~9ould be ready and willing to

~'~o.nn his promise
,

before he I can
,

' C
,

all uponth~other to perform his
. promise [SyJanmal v. Radhey Shyam. AI.R. .,(1976)~j. 981.
'. If the contract contains any special terms as to deUvery and '.

~c~aptance, these must. be complied with., If there are no terms in the
~Ontract to t11iseffect, delivery of the goods and payment of the pric~ are
jConcurtenl.condititms, 'f,hat is, both these must take place at the /same
UJ!1-eas in. fo~tance, a cash sale over a sho(>counter (Sec.32)

, ' DELIVERYOF G9QD's
, Delivery m'e~ns volUntary' transfer of pos$essfonoj goods from one

Prrson tu 'another [Sec. 2 (2)). ~~l1very of goods ,sold m,ay~J!1ade by doing
anything which ~e parties agree shall be treated a!I deliveryOrwhich has
the effect of putting the good", in the. possessiop of th~ bUy~ror his agent

I(&;c. 33). , '.,'

I Delivery of goods may be actual, symbolic. pt\constructlve.

" 1. Actual delivery. Where the g~ds are ht' dedover by the seller to
{fhe

,

bU

,

yer or his duly apt4o
,

orised agen
,

t
,

' the de ivery is said to 1>0,actual.
"';Deliveryof goods rli~y als'b be made by doin anything which has the
l'lfect of putting the goods in the possession of th~ buyer (Sec.33).

I i..2. Symbolic delivery, Where goo'ds are ponderous or bulky and
;,~capablt; of actu~ delivery. e.g.. haystack in a 1'f1e~dow.the .delivery may
"be symbolic. Handing over of the key of a wafebou

,

se to (he buyer is

.:.~Y!1bolicdelivery of the
,

goods to tlle l?uyeran<J is as.effectl
,

've as actual

'd~ry. even thougb there,s no change in the Jjbss~S$kmof the goodS.
.!, S, ConstnJctlve. deltveryor delive11l by dttomment. 'Where a thIrd

peTfJOft(e.g.. a bailee) who is in possession of'the goods of the "seller at tbe
ttme of the sale acknowledges to the buyer that he hplds the goods on his
~~. there takes pra~ a delivery by. atto~ent Or sonstrucUve'
,de1l\'elY(Sec. 36 (3)). 'IbIs may happen in the folloWingcases: .

'~":ii,..,
,

(
,

q where th9 I
'

,

8elJer in possesston of the go.ods agrees to hold them on
.,~--- the tqV. \

, ,;~ Wheretbe,buyerlain ~ of the goodsand the seller aqeeB
.1~the ~~a hold1ngthe gQOdsas owner. '

(4W.bere a third person In pos$esslon 0( the goods acknowledges to. ~,that beaolda th~ f)n hJs behalf.
. I ~. A, eeUa toB 1,0bags of wheat lying in C's g04own. ~

Igr-. aD circlerto C. ukinghhn to tnmsfer the gOOds~ B. C assents
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such order and transfers the goods in his books to B. This is a
delivery by attornment.

Rules as to deUvery of goods
, 1. Mode of delivery (Sec. 33). Delivery should have the effect of putting

the goods in the possession of the buyer or his duly authorised agent.
Delivery of goods may be (1) actual, (2) constructive. or (3) symbolic.

, 2. Delivery and payment-concurrent conditions. Delivery of the
goods and payment of the price must be according to the terms of the
contract. Unless otherwise agreed. delivery of the goods and payment of
the price are concurrent conditions. that is to say. the seller shall be
ready and willing to give possession of the goods to the buyer in
exchange for the price and the buyer shall be ready and willing to pay
the price in exchange for possession of the goods (Sec. 32).

3. Effect of part dt!livery. A delivery of part of the goods in progress Qf
the delivery of the whole. has the same effect. for the purpose of passing
the property in such goods. as a delivery of the whole. But a delivery of.
the goods. with an intention of severing it from the whole. does not
operate as delivery of the remainder (Sec. 34).

Examples. (a) S directed the wharfinger to deliver his goods lying
at the wharf to B to whom these goods had been sold. B weighed the
goods and took away a part of them. Held.. the delivery of a part of the
goods had the same effect as a delivery of the whole (Hammond v.
Anderson, (1803) R. R 763).

(b) S sold five bales of certain goods to B. B received one bale,
paid for it and refused to accept the other four. Held., this amounted
to part delivery (MitcheUReid Co. v. Ba1dev Doss. (1888) 15 Cal. 1].
4. Buyer to apply for delivery. Apart from any express contract, the

seller of goods is not bound to deliver them until the buyer applies for
delivery (Sec. 35). Where the goods are subsequently acquired by the

seller, he should intimate this to the buyer and the buyer should then
apply for delivery. Unless otherwise agreed. the buyer has no cause of
action against the seller if he does not apply for delivery.

5. Place of delivery. Where the place at which delivery of the goods is
to take' place is specified in the contract, the goods must be delivered at
that place during business hours on a working day. Where there is no
specific agreement as to place. the goods sold are to be delivered at the
place at which they are at the time of sale. As regards the goods agreed to
be sold, they are to be delivered at the place at which they are at the time
of agreement to sell, or. if not then in existence. at the place at which
they are manufactured or produced (Sec. 36 (1)).

6. Time of delivery. Where under the contract of sale the seller is
bound to send the goods to the buyer. but no time for sending them is
fixed, the seller is bound to send them within a reasonable time (Sec. 36
(2)).But where the contract uses words like Mdirectly","without loss of
time". or Mforthwith", quick and immediate delivery is contemplated.
Demand or tender of delivery should be made at a reasonable hour. What
is a reasonable hour is a question of fact (Sec. 36 (4)).

7. Goods in possession of a third party. When at the time of the sale
the goods are with a third party, there is no delivery by the seller to the
buyer until such third party acknowledges to the buyer that he holds
them on his behalf. But where the goods have been sold by the issue or

---
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transfer of any document of title to goods. e.g.. a railway receipt or a b
of lading, such third party's consent is not required (Sec. 3/3 (3)). UI

8. Cost of delivery. Unless otheIVitse -agreed, all expenses of
incidental to making of delivery are borne by the seller. but all expe:d
of and incidental to obtaining of delivery are borne by the buyer (See 3

es

(5)). . 6

9. DeUvery of wrong quantity (Sec. .37).The delivery of the quantt
of goods contracted for should be strictly according to the terms of J;
contract. A defective delivery entitles the buyer to reject the goods. The
three different contingencies which may arise in case of a defective

. delivery, Le.. delivery of a wrong quantity. are: e
(1) Delivery of goods less than contracted for. Where the seller

delivers to the buyer a quantity of goods less than he contracted to sell
the buyer may reject the goods. If he accepts them, he shall pay for the~
at the contract rate (Sec. 37 0)).

Example. A sells to B 2,000 gross of 200 yards reels of sWing
~otton. Mter taking delivery B finds that the length of the cotton per
reel is less than 200 yards, the average being shortage of about 6 per
cent. B may reject the goods. If he waives the right of reje.ction. he is
liable to pay the price of the goods at the contract rate [Beck etc. v.
Synzmanoski, (924)AC. 43).
If the goods have been rejected for short delivery. the seller can

. make. within the time limit. another delivery in accordance with the
terms of the contract.

(2) Delivery of goods in excess of the quantity contracted for. Where
the seller delivers to the buyer a quantity of goods larger than he
contracted to sell. the buyer may (i) accept the whole: or (ii) reject the
whole; or (Hi)accept the quantity he ordered and reject the rest. If the
buyer accepts the whole of the goods so delivered. he must pay for them
at the contract rate [Sec. 37 (2)].

Examples. (a) A places an order with B to supply 25 bottles of
orange syrup. B sends 30. A is entitled to reject the whole, or he may
accept 25 and reject the rest. If he accepts all the 30. he must pay
for them at the contract rate.

(b) A ordered for 10 hogsheads of claret and the seller supplied
15. Held. the buyer was entitled to reject the whole [Cunliffe v.
Harrison. (1851) 6 Ex. 903]. It was observed in this case: u The
delivery of fifteen hogsheads under a contract to deliver ten is n~
performance of that contract for the person to whom they are sen
cannot tell which are the ten that are to be his ; and it is no answer t~
the objection to say that he may choose which ten he likes. for tha
would be to force a new contract upon him."
Where a contract is for the sale of "about" so much quantity or SO

much quantity "more or less", the seller is allowed a reasonable mar~~
If this margin exceeds. the buyer cannot be compelled to accept ble,
goods. If however. the deficiency or excess is so small as to be negligi ot
the Court applies the maxim de minimis non curat lex (LaW does nof
take account of trifles). Thus where there was a shortage of 522 kg~igl1t
rice out of the agreed quantity of 16.000 kgs.. it was held to be al~ not
deficiency which came within "de minimis" rule. The buyer CoU dro.
therefore refuse to take delivery of the goods (Suresh Kumar Rajen
KJiiwu-v. K AssanKoya& Sons. AI.R. (990) AP. 20].

~

PERFQ~MANCE OF CONTRACT

'Ole right to reject the goods is not equivalent to the right to cancel
the contract. If the buyer rejects the goods (either because they are less
than or in excess of the quantity contracted for), the seller has a right to
tender again the contract quantity and the buyer is bound to accept the
same (Vilas Udyog ltd. v. Prag VanaspatiProducts. AI.R. (975) Guj. 112].

(3) Del~very of goods contracted for mixed with other goods. Where
the seller delivers to the buyer the goods he contracted to sell mixed with
goods of a different description. the buyer may accept the goods which
are in accordance with the contract and reject the rest. or may reject thewhole [Sec. 37. (3)].

Examples. (s) A contracts with B to buy 100 tons of cane sugar. A
delivers to B 75 tons of cane sugar and 25 tons of beet sugar. A may
either (i) accept 75 tons of cane sugar which is in accordance with

~e contract. and reject 25 tons of beet sugar which is of a different
description. or (it)reject the whole sugar.

(b) A buyer inspected certain timber and branded by hammer-
marks those which he accepted. When the timber arrived. it
contained a large quantity of unbranded timber. Held. the buyer
could reject the whole consignment (London Plywood Ltd. v. Nasik
0akUd.. (1939) 2 KB. 343].

The provisions of Sec. 37 are subject to any usage of trade. special
agreement. or course of dealing between the parties [Sec. 37 (4)].

10. Instalment deliveries (Sec. 38). Unless otherwise agreed. the
seller is not entitled to deliver the goods by instalments. and if he does
so, the buyer is not bound to accept the goods [Sec. 38 (1)].,The parties
may. however. agree that the goods are to be or may be delivered byinstalments.

Example. X bought from Y25 tons of pepper October-November
shipment. Y shipped 20 tons in November and 5 tons in December.
Held. the case was governed by Sec. 38 under which the buyer of
goods is not bound to accept delivery thereof by instalments.
unless otherwise agreed. X could. therefore. reject the entire lot
[Renterv. Sala, (1879) 48 L.J. 492). .

When there is a contract for the sale of goods to be delivered by
Instalments. the delivery should be in instalments as stipulated in the
contract. Such a contract may be express or may be inferred from the
circumstances of the case, or from the nature of the contract. In a
contract for delivery by instalments which are to be separately paid for,
the seller may sometimes make no delivery or make defective delivery in
respect of one or more instalments, or the buyer may neglect or refuse to
take delivery of. or pay for. one or more instalments. In such a case. it is a
qUestion in each case depending on the terms of the contract and the
circumstances of the case. whether the breach of contract is a
repUdiation of the whole contract. or a severable breach giving rise to a
claim for compensation [Sec. 38 (2)). In deciding whether the breach in
respect of one or more instalments of a contract justifies a party in
repUdiating the whole contract. regard must be had to :

(1) the quantitative ratio which the breach bears to the contract as a
whole. and

(~) the degree of probability that such a breach will be repeated
IChuriilalv. Sheoprasad. AI.R. (1943) All. 752].
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SAlE OF GOODs

Whele the repudiation is on the part of the frel1cr"the ~uyer is relieved
of his obligation to a~cept the residue of the goods. Where the repudiation
Is on the part of the buyer, the seller is not bound to tender the residue of
'the goods. The seller need not make ;jn offer of the goods which he knows
the buyer will refuse. I

11. DeliulpY to 9 carrier or whmfinger (Sec. 39). Where. in pursuance
of a contrapt of sale, goods are delivered to a carrier for !be purpose of
transmisljion to the'buyer or to a wharfinger for sare custody. delivery-of
goods to)hem is prima Jacie deemed to be a delivery of the goods to the
buyer [Sec. 39)1)"1. In such a C..iSe,the sell_ermust ent~r into a reasonable
contract with the carrier or wharfinger on behalf of the buyer for the safe
transmission or custody of the goods. If the seller omits so to do and if the
goods are destroyed. the buyer tnay decline to trea~ the delivery to the

, carrier or wharfinger as a del~very to, himself. or may hold the seller
responsible in damages [Sec. 39 (2)]. Unless otherwise agreed. where
goods are sent by the seller to the buyer by Jaroute involving sea transit,
the seller must inform the buyer in time to get the goods Jnsured
otherwise the goods wJ,1.lbe at the seller's risk during such sea transit [Sec.
39 (3)1.
Acceptance of delivery (Sec. 42J

Receipt of goods by the\ buyer does not necessarily result in acceptance
of goods by him tmoer, and in performance of. the contract of sale.
Acceptance is sol11ething more than mere receipt or taking possession of
the goods by the buyer. It means the final assent by the buyer that he has
receivc!d the goods undc;r. ~d in perCopnance of, the contract of sale. If he
wrongfully refuses to accept the goods under the contract. he is liable for
damages. .

, The buyer is d'o/medto have accepted the g~ "

~. When he intimates to the seller that he has accepted ~e goods.
2. When the goods hav~ been delivered to him and he does anyact'in

relation to them which-is inconsistent with the ownt:rship of the seller
as. for instance. where he (a) re-sells the goods. or (b) uses the goods in a
manner proper only for the owner. or (c) makes some alteration in the
goods (Sec. 42). .

Examp!i?'i P spld barley to B by sample. B resold the barley to X
When the baCley~' delivered to B. he tfispected a sample of it and
sent it on to;X X'I"ejected it as not being according to the sample. B
also claimed to beent,ttl~d to reject the barley. Hel4. B's act in
im.p'ecting the sample and then sending barfey.-tt> ..,~.,was art
acceptance. and he\could not afterwards reject it ({2erktnS v. Be ,
(1893) 1 g.B. 19~].

3. When~after the lapse of a reasonable time, he retains the goods \

without intimation to the seller that he has rejected them.

B~er'.11abUity tbr rejectJng, De~ectJng or refus,lng deHverr
Buyer'~ liabiltty in cast?, oj reJectton oj gOods JSec. 43). untes:s

otherwise agreed. where g,i;>odsare delivered to the buyer and he rejec e
them. he is not bound to~turn them to th~ seller. It is sufficient if hs
intima~~..:tQ,'P1eseller that he hds rejected the goods. If the seller r;f~~
to take\~~~y;t'I;1e'goods. the buyer becomes the bailee of the e:oods. an
may ch'arge, fot. keeping them., .

2411
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Buyer's liabUttyJor neglecting or refusing delivery oj goods (Sec. 44).
When the seller is ready and willing to deliver the goods and requests the
buyer to take delivery. and the buyer does not, within a reasonable time
'after such request. take delivery of the goods, he is liable to the seller for-

(a) any loss occasioned by his neglect or refusal to take delivery. and
(b) a reasonable charge for the care and custody of the goods.
Where the neglect or refusal of the buyer to take delivexy amounts to

repudiation of the contract, the seller may sue for price and for damages.
RIGIn'S AND DUllES OF 1l-lE BUYER

Rights of the buyer
1. Right to haue delluery as per contract (Sees. 31 and 32). The first

right of the buyeI1,is to have deltvexy of the goods as per contract.
2. Right to reject the goods (Sec. 37). If the seller sends to the buyer a

larger or smaller quantity of goods than he ordered. the buyer may (a)
reject the whole, (b) accept the whole or (c) accept the quantJty he ordered
and reject the rest.

3. Right to repudtate [Sec. 38 (1)1. Unless otherwise agreed. the buyer
of goods has a right not to accept delivery thereof by instalments. This
has already been explained in detail.

4. Right to notice oj insurance [Sec. 39 (3)]. Unless othetwtse agreed,
where goods are sent by the seller to the buyer by a sea route. the buyer has
a right to be infonned by the seller so that he may get the gooas insured.

5. Right to examine (Sec. 41). The buyer has a right to examine the
goods which he has not previously examined before he accepts them [Sec.
41 (1)). 11te seller is bound to afford the buyer a reasonable opportunity of
~ning the goods for the purpose of ascertaining whether they are in
conformity with the contract [$ec.41 (2)]. Place of delivery i

r.
' prtmaJace.

the place or'examination [Perkins v. Bell. (1893) 1 g.B. 193. Where the
seller affords an opportunity to the buyer to examine the goods but the
buyer refuses to do so. the buyer cannot say that the goods are of an
inferior. quality and. therefore, cannot repudiate the contract. If the
buyer repudiates the contract. the seller is entitled to damages from the
buyer [DharWWal v. Ram Chander Rao. AI.R (1980) All. 316].

6. Rights against the seller Jor breach oj contract.
(1) Sui1Jor damageis (Sec. 57). Where the seller wrongfully neglects or

refuses to deliver the goods to the buyer. the buyer may sue the seller for
damages for non-dp.livexy. The measure of damages is. prtmaJacie. the
difference between the cohtract price and the market price at the time
when they ought to have been delivered. or if no time was fixed at the time
of refusal to deliver..

Example. S agreed to sell to B a quantity of coal at £ 160 per ton,
S refused tQdeliver the coal to B as its price had risen to £ 230. Held. B
was entitled to recover damages aHhe rate of £ 70 per ton (WUltam
Brothers v. E.T. AegiLLs.(191.4)AC. 510].
(2) SuitJor price. If the buyer has paid the price and the goods are not

delivered. he cC)l1recover the amount paid.
(3) Suit Jor specif1c performance (Sec. 58). The buyer may sue the

seller fer specific perfonnance of the contract (0 sell. If the g<*1s are
specUlcor ascertained. the Court may. if it thine fit. order for the
specific perft)onaJlce of the contract. .
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(4) SuitJor breach oJ warranty (Sec. 59). Where there is a breach of
warranty by the seller. Or where the buyer electS'or is compelled to treat
any bread: of condition 6n the part of the seller as a breach of warranty
the buyer is nc,t Py reason only of such breach of warranty entitled to'
reject the goods. But he may (a) set up against the seller the breach of
'Warranty in diminution or extinction of the, price ; or (b) sue the seller for
aamages foI'breach of warranty [Sec. 59 (1)).'

The fact that a buyer has set up a breach of warranty in diminution or
extinction of the price does not prevent him from suing for the same
breach of warranty ifhe has sutTered further damage [Sec. 59 (2)].

The meaSNre of damages for breach of warranty is the estimated loss
arising directly and naturally from the breach- which is prima Jacie the
dUTerence between the value of the goods as delivered and the value they
would have had if the goods were according to the wammty.

(5) Repudiation oj contract beJore due date (Sec. 60). When the seller
repudiates the contract before the date of delivery, the buyer may either
treat the contract as subsisting and wait till the date of delivery. or he
may treat the contract as rescinded and sue for damages for The breach.
This rule is known as the 'rule of anticipatory breach of contract'.

(6) SuitJor interest [Sec. 61 (2) (b)]. Where there is a breach of contract
on the part of the seller and as a result the price has to be refunded to the
buyer, the buyer has a right to claim interest on the amount of the price
refunded to him from the date on which the payment was made. The
Court may aWf-rd the interest at such rate as it thinks fit.
Duties of the buyer

~ 1. Duty to accept the goods alJd pay Jor them in exchange Jor
possession (Sec. 31 and 32). It is the duty of the buyer to accept the goods
land pay for them, in accordance with the terms of the contract of sale
(Sec. 31). Further, the buyer must be ready and wmin~ to pay the. price in
exchange for poS§.essionof.the goods (Sec. 32).

2. Duty to apply Jor delivery (Sec. 35). Apart from pny express
contract, it is the duty of the buyer to apply for delivery.

3. Duty to demand delivery at a reasonable hour [Sec. 36 (4)]. It is the
duty of the buyer to demand del;very at a reasonable hour.

4. Duty to accept tnstalment~elivery andpayJor it [Sec. 38 (2)). ,Refer
to pOint 10 of "Rules as to delivery".

5. Duty to take risk of deterioration in the course oJ transit (Sec. 40).
Where the seller of ~oods agrees to deliver them at his own risk at a plac~
other than where they are sold. the buyer shall take any risk 0
deterioration in the goods necessarily 'incident to the course of transit.
The buyer and seller may, however, agref': to the contrary in this regard.

Example. P sold to D a certain quantity of hoop iron. It was ~nJ
by canal at the request of the buyer. It was rusted before it reac es
destination. The rusting, however, Was no more than what \Vas.necessarily incident to the course of transit. Held, the buyer \Va
bound to accept the goods [Bullv. Robinson, (1854) 10 Ex. 342]. )r, I '__A~ (See 43.
6. Duty to intimate the seller where he rejects the gr.JUUi'> . r in

Unless etherwise agreed. it is the duty of the buyer to inform the sellecase he refuses to accept the goods. I take
7. Duty to take delivery (Sec. 44). It is the duty of tM 'buyer to verY'

d~livery of the goods Within a ,reasonable time after the tencJer of deli
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Hebecomes liabkio,the seller fQt any loss occasioned by his neglect or
refusal to take deliverY.

8. Duty to pay price (Sec. 55). Where property in goods has passed to
the buver, it is his duty to pay the price aceorcUng to the terms of the
contract.

9. Duty topay damages JQrnon-acc

~
ance (Sec. 56). Where the buyer

wrongfully neglects or refuses to accept d pay for the goods, he will have
to compensate tl;1e seller. in a- suit b him, for damages for non-ac-
ceptance. ,

, SuMMARY I -
It is the du ty of the Seller to deliver the goods and of the buyer to accept and pay

for thcm in a,ccordance With the tenns of the contract of sale.
Delivery of goods: Delivery means voluntary transfer of possesSIon of goods

from the seller to the buyer. It may be (0 actual, (£4symbolic, or (ft/)constructive.
But it must be according to the rules as given below: '

Rules as to delivery. 1'. Unless otherwise agreed, delivery of the goods and
payment of the, price are concurrentcondiUons., (2) A delivery of part of tbe goods,

'In progress, of the-delivery of whole, aI):lounts to, for the purpose of passing theproperty insuch goods, as apelivety of the whdle. 't3) Apart from any express
contract. the

,

Sel
,

ler of goods is not bound 'to deliver them until the buyer applies for
deliver:.y.(4) The placq of delivery is the place at which tbey are at the time of the
sale. (5)1£ the_goods are in possession of a third party, tHere is no delivery uriUl
-such third p~ acknowledges to the buyer that he holds the goods on his behalf.

i (6)Where the seller is bound to send the goods to the buyer but no time for sending.
them is fixed. they must be sent within a reasonable- time. (7) Expenses of ~k1ng
delivery are borne by the seller and expenses ,ofabtainir,1gdelivery by the buy~r. (8)
If the seller sends to the buyer a larger or a smaller ,kIf uanUty .of goods than he
ordered, the buyer may (a)..reject the whole, or (b)acceg the whole, or Ie)'accept the
quant!ty he ordered-and reject the rest.. (9)' If the seller ~elivers, with,_the goods
ordered, goods of a wrong description, the buyer may,accept the goods ordered and
rejec~ the rest or reject the whole. (IJJ)Unless otheIWj$ea~, tlie goods are nct to
be delivclcd by instalmel\lts. "

'lEST 9UESTIO~S ,
I. Does the Sale ofGoods Act provide 'fol/'any rules as to delivery of goods? If

so, what are they ? - , -

..- 2. What'rights and liabilities 'flowin~ses of part delivery and wrong delivery
engood".? ' '

~: -~t course is open to the buyer if the seller makes (Q)a short delivery, or (b)
a delivery in excess of contract quantity, or (c) a delivery of contract goods mixed

IWith other goods?
4. "Delivery does not am01,mt to acceptance of goods." Discuss, when a buyer

can be said to have accepted t}1egoods.
-R. Comment: 'The fact,that the buyer of the goods has received the goods does'

not mean that he has accepted them." i!\ '.
6. What remedies are Q,pen to a buyer for breach of a contract cy the selleY?

What are his liabilities for re~ting or refusing delivery of goods?
PRAcTICAL PROBLEMS

Attempt the foDowing problemS...Jdying reasons :
1. X, a dealer in cattle feed, sold, tOY, another suchdealer, 15,000 tons of meat

anc;l bone-meai of specified q,uality to be S

~
IPped, 1,250 tons monthly inecjual-

instalments. After about luUf the meat' was delivered and paid for, it waS found
2:it it was not of the contract quality, an Y refused to take further delivery.ViseX.

(Hint: Yis entitled to refuse to take further delivery as he is not bound to take
the risk o~havtng-put upon him further deliveriqs of goods which, do
not conf°I'!!\ to tHe contract (Sec. 38 ; Robert A. Munro & Co. v. Myer,
(1930) 2 KB. 312)].

H_- 2. A agrees to sell to B five tons of oUat Rs. 20,000 per ton to be paid for at the
"'IJCof delivery. A gives to C, a wharfinger, at whos~ wharf he had twenty tons of
~~. an order to, transfer five of them into the name of B. C marks the transfer in his
uooks and gives A's clerk a notice of the transfer to B. A's clerk takes the transfer
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