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and cannot pledge his credit even for necessaries. The husl gisites of valid ratification .
wound to) maintain her under such circumstances. _ 1. The agent must purport to act as agent for a principal who is in i
3. Agency by ratification * olation and is identifiable at the time of contract. -

A person may act on behalf of another without his i Example. R was-authorised by K to buy wheat at a certain price. |
consent. For example, A may act as P's agent though he Acting In excess of his authority, R purchased yheat from D at 4 1
authority from P. In such a case P may subsequently either _ higher price in his own name. He did not profess to buy wheat on {
of A or reject it. If he accepts the act of 4, done without his J pehalf of K. Subsequently K ratified the act of R but later refused to l 1l
said to have ratified that act and it places the parties in exa  {ake delivery of the wheat. D brought an action against K. Held, the (|
~ contract could not be ratified because R did not purport to act as an |
~ agent for K [Keighley, Maxsted & Co, v. Durant, (1901) A.C. 240]. |
2. The principal must be in existence at the time of contract.” A
company, for example, cannot ratify the contracts entered into by the -
prornoters on its behalf before its incorporation. | ‘ |

Example. B entered into a cona;ract with K on behalf of a hote% i
company intended to be formed. e company, when duly formed, il
ratified the contract. After some time it went into liquidation. K sued | '
B upon the contract. B pleaded that the lability had passed to the Il
company by ratification. Held, the company was not liable by a mere
ratification. "Ratification can only be by a person ascertained at the
time of the act done and by a person in existence either actually or in ' l /|
" contemplation of law...." As such B was held t6 be personally liable _
" [Kelner v. Baxter, (1866) LR/2 C.P. 174]. i
3. The principal must have contractual capacity both at the tihe of
" the contract and at the time of ratification. If the principal was not I :‘

competent to enter into contract at the time when the contract was |
tered into, he cannot validate it by subsequently ratifying it at the time Ll

n he is competent to contract. | l 1: |
4. Ratification must be with full knowledge of facts. No valid I
tification can be made by a person whose knowledge of facts of the case | f| il
s materially defective (Sec. 198). l‘ {
' Example. A has an authority from P to buy certain goods at the : |
market rate. He'buys at a higher rate but P accepts the purchase. i
Afterwards P comes to know that the goods purchased by A for P | lF‘

-

position in which they would have been if A had Ps authority

he made the contract. Likewise, when an agent excéeds the

bestowed upon him by the principal, the principal may r

unauthorised act.

Examples. (a)} A insures P's goods without his auth

ratifles A's act, the policy will be as valid as if A had been a

to insure the goods [Williams v. North' China Insurance
C.P.D. 757].

(b) A, acting for and on behalf of P, effected an ass
had no authority to do. P without demur (hesitation
protest) accepted the money received under the policy.
ratification of the contract by P [Hukumchand Insurance
of Baroda, A.LR. (1977) Kant. 204].

Ratification may be expressed or may be implied in the
person on whose behalf the acts are done (Sec. 197).
amples. (a) A, without authority, buys goods for P.
P sells them to T on his own account.  P's conduct
ratification of the purchase made for him by A.

(b) A, without P's authority, lends P's mongy to T.
accepts interest from T. Ps conduct implies a ratification

(d A let Ps property without the latter's consent: A
for many years and P sued him for an account of the
action constituted ratification of such receipts [Lyell v.
(1889) 14 App. Cas. 437].

(d) A bought some goods on behalf of P in excess
authorised by P. Pobjected to the purchase but sold some
Held, he had ratifled the purchase by selling goods [Comnuw
(1750) 1 Ves. Sen 509]. '

. Effect of ratification. The effect of ratification is to !
done by one person (agent) on behalf of another (principal), wi
(principal's) knowlédge or authority, binding on the
[(principal) as if they had been pe by his authority (Sec. 1%
Ratification is tantamount to prior authority. It relates ba
date when the act was done by the agent. This means the

t: from men agen !
mﬁ:ﬁmﬁ%ﬁﬁm S et et s 5. Ratification must be done within a reasonable time of the act |
Eammphle ' Bhitior pany. y Orted to be ratified. If it is made after the of ‘the reasonable {1
act as nl;mA’cmu:pmly's butwt‘:fm:utlts th € 1t will not be valid. I s | ‘
anofferby . T withdrew the offies, bat| 6. The act to be ratified must be lawfi:l and not void or illegal or ultra
ratified A's acceptance. T was bound. The ratificatior case of a company. An agreemes . which is void ab initio eann~t i
7. The whole transaction can be ratified (Sec. 199). There can e il
é

belonged to A himself. The ratification is not bindingion P.

. If however the alleged principal is prepared to take the risk of what 1l

€ purported agent has done, he can choose to ratify without full 1]

wiedge of facts. ]
Example. A, an agent, entered into an unauthorised contract for ]

the purchase of a property from T for P. P wrote to T assuring him that I

~ he would stand by the acts of A whatever they were. even if he did not (1 |

s kﬂﬂw what they were. Held, P was liable as he had agreed to bear the (R

. Tisk of being bound by the unauthorised acts of A [Fitzmaurice v. (i ’
Bayley, (1856) 6 E. & B. 868)

revocation by T [Bolton Partners v. Lambert, (1888) 41 Ch.D. 2% .
- ‘“Caticn of an act in toto (entirely, wholly) or its rejection in toto. The
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principal cannot ratify a part of the transaction which is bep " agent. A special agent is one who js appointed to perform a ’

him and reject the rest. ; al léular act or to represent his principal in some particular [
8. Ratification must be communicated to the party who is sous PpA .ction‘as, for example, an agent employed to sell a house or an agent |
bour:d by the act done by the agent. s, g ed to bid at an auction. Such an agent has a limited authority and [ |
9. Rat can be of the acts which the principal had ¢ @ o as the act is performed, his authority comes to an end. He cannot 1l

hls principal in any matter other than that for which he is 1
oloved. The persons who deal with him are bound to ascertain the 1
ent of his authority. r
9. General agent. A general agent is one who has authority to do all |
. connected with a particular trade, business or employment. For
ample, the manager (general agent) of a firm has an implied authority .
pind his principal by doing anything necessary for carrying on the .
ess of the firm or which falls within the ordinary scope of the i_j:

behalf of P the delivery of at s. Such authority of the agent is continuous until it is put to an
poséessic;n of it. 'Ihcr!éem::g:::atflh;? ;epﬁﬁeﬂg g”;’:m’m ; ?? the principal, by secret instructions, limits the authority of the ]
liable for damages for his refusal to deliver. i otk al agent, and the agent exceeds the authority, the principal is bound 1

(b) Tholds a lease from P, terminable on thrée months' ne the agent's acts done v.rithlnttlllle scope oi;j his aifttélloﬂw-nﬁ;s:nt?zyl tg::i ': ‘ | J
an unauthorised person, gives notice of terminatibn to 7 j :;eﬁ% :;ethntthe MY MATE:S) NOVICE. 41§00 C1 | ii !J

do. The acts ch the principal is incapable of doin cannot
A company, for example, cannot ratiiy the acts of thcgdhecm -
ultra vires the powers of the company. el

0. Ratification should not put a third pa '
Ratlﬂl}:atlon. which has thé effect of subjecﬂng‘a thl!l)d’;grs:).;; -
geoféeoglnmatmg any right or interest of a third person, cannot k
c. i g

Examples. (a) 4, not being authorised thereto by P,

cannot be ratified by P, so as to be

11. Ratfﬁat!on reges back to the‘;lsim & :’hfLT- 3. Universal agent. A universal agent is one whose authority to act |
Example. A who' of the act of the ag the principal is unlimited. He has authority to bind his principal by 1l

WAthott Po autharry Purperts to act as agent on beh B act which he does, provided that act (9 is legal, and (i) is agreeable to
befor?eu}t’ s amtl‘w}?nty accepts an offer by T. T withdraw the law of the land. |
The ratmc:Ties : Iow ot subsequently ratifies A's  Another classification of agents from the point of view of the nature '
contract T BT T e o ST work performed by them is as follows : {
. 1. Commercial or mercantile agents. A 'mercantile agent', according ‘
i

Limitations t o
ratification — © the doctrine of ratification. There e 1o Sec. 2 (9) of the Sale of Goods Act, 1930, means "a mercantile agent

(1) Where an agent urpofts to act prin
contemplation or emStengc. F AR
(2) Where the principal is incapable of contracting.
(3) Where the principal does not have full knowledge of fz

T

g in the customary coure of business as such agent, authority either

goods, or to consign goods for the purposes of sale, or to buy goods,
raise money on the security of goods." This definition does not cover !
inds of mercantile agents which are as follows : {
(1) Factor. A factor is a mercantile agent entrusted with the

(4) Where the act to be ratified is void or illegal. Ssession of goods for the purpose of selling them. He has ostensible
ithority to do such things as are usual in the conduct of business

(5) Where the whole of the t tified {
e b U gv. Busk, (1812) 15 East 38). He sells the gooc= in his ownname | |
|

ot — e e

6
» bggnm;r:h?:c?dﬁ:c:gymﬂ:: ml.tn iommunicated to the pe: an apparent owner upon such terms as he thinks flt. He can sell them
: _ ag e icredit as well. He has also the authority te recetve the price and give a
- (7) Where tHe ratification is of the acts which the prin
power to do. : i
(8) Where the ratification puts a third party to damages.
4. Agency by operation of law
Sometimes an agency arises by operation of law. When a
formed, its promoters are its agents by operation of law. A
agent of the firm: for the purposes of the business of the f

0d discharge to the purchaser.
. Afactor has a general lien on the goods of his principal for a general ,
Sance of account between him and the principal (Sec. 171). If he is in f
2s€ssion of goods, or of the documents of title to goods, with the consent |
I the owner, any sale, pledge or other disposition of them made by him, i
!
|

M€ ordinary course of business, is binding on the owner, whether or

" H1€ owner authorised it. |
of aaparh}er. which is done to carry on, in the usual way, b " Example. Powned a motor car and delivered it to A, a mercantile ‘
kind carried on by the firm, binds the firm (Secs. 18 and 1¢ agent, for sale at not less than £ 575. A sold the car for £ 340 to T, who

Partnership Act, 1932). In all these cases, agency is implied by | ~ Bought it in good faith and without notice of any fraud. A f
of law. o~ - Misappropriated the £ 340 and Fsued to recover the car from T. Heid, '

A was in possession of the car with P's consent for the purposes of

CLASSIFICATION OF AGENTS iy : |
A general classification of agents from the point of view of th ~ *le, Tgot a good title [Folkes v. King, (1923) 1 K.B. 282], . : |
of their authority is as follows : S .mﬁuﬁ&:_mer. An acutioneer is an agent appointed by a seller to sell |

#0ods by public auction for a reward generally in the form o-
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commission. He is primarily the agent of the seller, but after the g4
taken place, he becomes the agent of the purchaser also. He resen
factor in all respects except that he has only a particular lien
for his charges. He has authority to receive the price of the go
can also sue for the price in his own name. The principal is
third parties for the acts of the auctioneer if the auctioneer
the scope of his apparent authority even though he disobeys ir
privately given to him. ' | W
Example. P instructed A to sell a pony by auction, s
reserve price of £ 25. A at the time of sale inadvertently s
there was no reserve price and knocked the pony down to
Held, the sale was binding on P [Rainbow v. Hawkins, (19
322]. :
If the auctioneer states that the sale is subject to a reserve price,
mistake knocks the article down at a price below the reserve
(B sale is not binding on the owner. In such a case, the buyer k
| there is a limitation on the auctioneer's authority, and therefore |
. only be accepted provided the reserve price is reached [M
‘- Fortescue, (1907) 2 K.B. 1]. I8
i (3) Broker. A broker is an agent who is employed to buy or sell
i on behalf of another. He is employed primarily to bring ak
contractual relation between the principal and the third part
not entrusted with the possession of the goods in which he
- | f cannot act or sue in his own name. And as he has no possess
| no right of lien.
The usual mode of dealing by a broker is to put the t
il i contract in writing in a book, sign it and then send the parti
; contract to both the parties. The document sent to the buyer is
1l "bought note", and that sent to the seller the "sold note".
‘ _ documents agree, the terms of the contract are defined. If
| agree, there is no binding contract. A reference is then made
entry in the broker's book.

il (4) Commission agent. A commission agent belongs to a som¢
I¥H indefinite class of agents. He is employed to buy and sell
B transact business generally for other persons receiving for his k
] 1 trouble a money payment, called commission.
| (5) Del credere agent. A del credere agent is one who, in col
i of an extra commission, guarantees his principal that the persons
i whom he enters into contract on behalf of the principal, shall
Ll their obligations. He occupies the position of both a guarantor
' agent.
(b) Banker. The relationship between a banker and his
really that of debtor and creditor. But there is a super-added ol
; on the part of the banker to pay when called upon to do so by ti _
| order (in the form of a cheque) of the customer. To this extent, a ban
' the agent of his customer.
2. Non-mercantile agents. These inciude attorneys, solici
! insurance agents, clearing and forwarding agents and wife, etc. ~ direct loss as, e.g., by variation of rate of exchange but not further.
RELATIONS OF PRINCIPAL AND AGENT p - (ﬁ&m@hhﬂﬂ‘gﬂhﬂa%ﬁh@ﬁ
Duties and rights of agent : ~ credit, sells to T, on credit, without making pl:‘perandm
" inquiries as to the solvency of T. T, at the time of sich sale, is

IS
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il""h vary in degree according to the nature of agency. These duties are
¥ WS - -
:pﬂ)lno'ro carry out the work undertaken according to the directions given '
" e principal. In the absence of any such directions, he must act

] g :g;dthemg to the custom which prevails in doing business of the same i

o the place where he conducts such business. When he acts H
K .:ﬂtse, if al:)n Joss be sustained, he must make it good to his prlnclpa‘l, g
0%, if any profit accrues, he must account for it (Sec. 211). If the agent's
tg;bcdience is material, the principal may even terminate the agency.

|

Examples. (a) A, an agent engaged in carrying on for Pa business , ; ‘
| |

|

hich it is the custom to invest from time to time, at interest, the
zo?xcys which may be in hand, omits to make such investments. A {
must make good to P the interest usually obtained by such- |

investment. 1l
(b) A, a broker, in whose business it 1s not the custora-to sell on | !
credit, sells goods of Pon creditto T whose credit at the time was very
high. T. before payment, becomes insolvent. A must make good the
to P.
P (9 A, an agent, was instructed to warehouse some drapery goods
for P, at a particular place. He warehoused a portion of them at
another place where they were destroyed by fire, without any
negligence on the part of A. Held, A was liable to P for the value of the
goods destroyed [Lilley v. Doubleday, (1881) 1 Q.B.D. 510].

. (d) An agent, instructed to insure goods, neglects to do so. Hels
liable to the principal for-their value in the event of their loss
[Pannalal Jankidas v. Mohanlal, A.LR. (1951) S.C. L44]. gl oo

[ agent may disobey his principal's directions where his autho
' wﬁlll)lcg with hfter&s!??e.. where he is [ rivileged to protect his interest.
& . A, a factor, has a lien on P's goods in his possession to
" the extent of moneys advanced by A to P. P directs A to return the
goods or sell them on credit. Ais not bound to comply with P's orders
until P has repaid all advances made by A.

2. To carry out the work with reasonable care, skill and diligence. An
~ agent is bound to conduct the business of the agency with as much skill as
I8 generally possessed by persons engaged in similar business, unless the
 principal has notice of his want of skill. He is always bound to act with
- Teasonable diligence, to use skill as he possesses, and to make
. tompensation to his prircipal in respect of the direct consequence of his
. Deglect, want of skill or misconduct. But he is not liable to his principal
~ In respect of loss or damage which is indirectly or remotely caused by
~ Such neglect, want of skill or misconduct (Sec. 212). i
!. Examples. P, a inerchant in Calcutta, has an agent, A,
R lbndonmwhm:{:a; sum of money is paid on Ps account with orders to

"~ remit. A retains the money for a considerable time. P, in
~ consequence of not r the money, becomes insolvent. A is
i liable to P for the money interest from the day on which it ought
to have been paid according to the usual rate and for any further

Dutles of agent. An agent owes a number of duties to his [

L |
T4, PR
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insolvent. A must make compensation to his principal in r
any loss thereby sustained.

(c) A, an insurance broker, employed by P to effect an }
on a ship, omits to see that the usual clauses are insert
policy. The ship is afterwards lost. In consequence of the
of the clauses, nothing can be recovered from the underwri
bound to make good the loss to P.

3. To render proper accounts to his al. An agent is
render proper accounts to his principal on demand (Sec. 213).

4. To communicate with the principal in case of difficulty,
duty of an agent, in cases of difficulty, to use all reasonable d
communicating with his principal, and in seeking to ob
instructions (Sec. 214).

5. Not to deal on his own account. An agent must not deal on
account in the business of the agency without first obtaining the
of the principal and acquainting him with all the material circun
which have come to his knowledge. -

If an agent, without the knowledge of his principal, deals f
business of the agency on his own account, the principal may—

(1) repudiate the transaction, if the case shows either
material fact has been dishonestly concealed from him by th
that the dealings of the agent have been disadvantageous to
215), and :

Examples. (a) Pdirects A to sells his (Ps) estate. Abuys i

™

estate for himself, may repudiate the sale, if he can show ¢
dishonestly concealed any material fact, or that the sale k
disadvantageous to him. ;

(b) Pdirects A to sell his (Ps) estate. A, on looking over e
‘before selling it, finds a mine on the estate which is unknown. g
informs P that he wishes to buy the estate for himself, but
the discovery of the mine. P allows A to buy in ignorance
existence of the mine. P, on discovering that A knew of the

at his option.

(2) claim from the agent any benefit which may have resulted
from the transaction (Sec.'216).
Example. Pdirects A, his agent, to buy a certain house fo
tells P it cannot be bought, and buys the house for himself.
discovering that A has bought the house, compel him to sell
(P} at the price he (4) gave for it.

6. To pay sums received for the principal. An agent is bound

O
E .
the time he bought the estate, may either repudiate or adopt th it
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e representatives of his late principal, all reasonable steps for the
tion and preservation of the interests entrusted to him (Sec. 209).

th
srotec
8. Not to use information obtained in the course of the agency against

P
he rec
suc

rincipal. It is the duty of the agent to pass on any information which
eives in the course of the agency to his principal. Where he uses any

h information against the interest of principal and the principal
 guffers a loss, he is bound to compensate the principal. The principal

also restrain the agent from using such information by an

junction.
mjug. Not to make sercet profit from agency. An agent occuplés fiduciary
‘ition. He must not, except with the knowledge and assent of the prin-
cipal. make any profit beyond the agreed commission or remuneration.

Examples. (a) An auctioneer réceived from the buyer commission
in addition to what his principal paid him as commission. Held, he
was bound to hand over the total - commission to the principal
[Andrews v. Ramsay & Co., (1903) 2 K.B. 635]. .

(b) An agent sold his own stock to his principal without
disclosing this fact at the prevailing market price. Held, he was
bound to account for any profit he made in the transaction [Kimber
v. Barber, (1873) L.R. 8 Ch. b%

(¢ Pemployed A to buy a house for him. A bought a house for £
2,000 in the name of a nominee. He then entered into a contract with
the nominee to purchase the house for £ 4,500 which he resold to P
for £ 5,000. Held, A was liable to account to P not only for the

- fit of £ 500 but also for 2,500 profit on the -revious
for himself in the name of T. P, on discovering that A has = immediate profit o u p

transaction [Regier v. Campbell Stuart, (1939) Ch. 766].

' If the agent makes a secret profit or takes a bribe from the other party
- with whom he contracts on behalf of his principal, the principal may—

(a) recover the amount of the secret prefit from the agent ;
(b) refuse to pay the agent his commission or remuneration ;
(9 dismiss the agent without notice ;

: (@ repudiate the contract with the other party.

10. Not to set up an adverse title. An agent must not set up his own
- 4le or the title of a third person (unless he proves a better title in that
m) to the goods which he receives from the principal as an agent. If

s so, he will be liable for conversion (any act in relation to goods of

_:ll_mther person which constitutes an unjustifiable denial of his title to

11 Not to put himself in a position where interest and duty conflict.
. M agent is under a cuty, in all cases, to act in the interest of the
- wuncipal. He must not put himself in a position where his duty to the
- £Hhcipal and his personal interest conflict unless he has made full

his principal all sums received on his account (Sec. 218). He m : - SSclosure of his interest to his principal, specifying its ex}act 'nature and
therefrom all moneys due to himself in respect of advances It ?:-s“i-.mﬂed his assent.
expenses properly incurred by him in conducting such busines : Example. P employed A, a stockbroker, to buy some shares tor

such remuneration as may be payable to him for acting as
217).

death or insolvency. When an agency is terminated by the pri
dying or becoming of unsound mind, the agent is bound to take, on'

-y

" him. A sold his own shares to P without disclosing that the shares

belonged to him. Held, P could rescind the contraét [Armstrong v.

- Jackson, (1977) K.B. 822)
d 12, Not to delegate authority. An agent must not, as d general rule,

€ another person to do what he has himse]f undertaken to do. Ti.is

howml.‘ subject to certain exceptions (Scc. 190).
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Rights of agent. An agent has the following rights againgt

principal :

1. Right of retainer. The agent may retain, out of sums

on account of the principal in the business of the agency, all mor

to himself in respect of his remuneration and advances made or

properly incurred by him in conducting such business (Sec. 217).

2. Right to receive remuneration. The agent is entitled to his ag

remuneration, or if there is no agreement, to a reasonable remuner

But in the absence of any special contract, payment for the perforn

of any act is not due to the agent until the completion of such act

219). Now the question is : when is the act complete ? This depends g

terms of the contract. e

Examples. (a) A was appointed an agent to secure :
advertisements in a newspaper. The commission was agre

paid when an advertisement was published. After A had

orders for certain advertisements, the agency was termina

he was entitled to commission on orders obtained by him E 3

the advertisements were not published [Sellers v. London Co

Newspapers, (1951) 1 All E.R. 544]. ~i8

(b) A was employed an agent to sell a property on the terms th

would be paid commission on the completion of sale. He prc

person ready and willing to buy but the owners refused to

the agent was not entitled to commission as sale had n

completed [Luxor (Eastbourne] Ltd. v. Cooper, (1941) A.C. 108]

(@ An agent was appointed to introduce a customer to

the principal's property. He did introduce one cutomer : the

settled and earnest money paid. The sale fell through becau

customer's inability to find money. Held, the agent was

his agreed commission [Sheikh Farid Baksh v. Hardulal §

A.LR. (1937) All 486]. _

If a transaction for which the agent claims remuneration is t

v

n
age ble or immovable, of the principal received
unt due to himself for commission, disbursements, and services in
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(0 Pengaged A, an ang.ioneer. to sell some property on the terms
that he should receive £ 50 as commission. A sold the property and
received in addition £ 20 as commission from the purchaser. P, upon
discovering this fact, sued to recover this £ 20 and also £ 50 he had
paid to A. Held, he was entitled to recover both sums [Andrews v.
Ramsay & Co., (1903) 2 K.B. 635].

3. Right of lien. In the absence of any contract to the contrary, an

t is entitled to retain goods, papers and other property, whether

him, until the
t of the same has been paid or accounted for to him (Sec. 221). This

of the agent is a particular lien. It isconfined to claims arising in
connection with the goods or property in respect of which the right is

ed. But by a special contract, an agent may have a general lien

extending to all claims arising out of the agency.
4. Right of\indemnification. The agent has a right to be indemnified

t the consequences of all lawful acts done by him in exercise of the

authority conferfed upon him (Sec. 222).

Examples. (a) A, at Singapore, under instructions from P of
Calcutta, contracts with T to deliver certain goods to him. P does not
send the goods to A and T sues A for breach of contract. A defends the
suit and is cxnpelled to pay damages and costs, and incurs expenses.
Pis liable to A for such damages, costs and expenses.

(b) A, an agent, seized goods of T, a third party, at the command of
P, the principal. Although the goods had been seized improperly, it
was shown that A had acted bona fide. Held, A was entitled to be
indemnified [Toplis v. Crane, (1938) 5 Bing. N.C. 636].

~ The right of agent to be indemnified does not extend to acts which are
known to the agent to be unlawful. Sec. 224 provides in this regard that

» any person employs another to do an act which is criminal, the

employer is not liable to the agent, either upon an express or an implied

or indirect result of his services or efforts, he is entitled to remuner: : Fﬂse to indemnify him against Lhr: consequences of that act.
i s

Example.. An agent was appointed to sell a house. He he
auction but could not find a purchaser. One of the Lgeromn > 5
the auction obtained ifrom him the address of the prin
finalised with him the purchase without the agent's
Held, the agent was entitled to his commission as the t
was the fresult of his efforts [Greenv. Barlett, (1863) 14 C.B. N.f
An agent who is guilty of misconduct in the business of the aget

not entitled to any remuneration in respect of that part of the bus
which he/has misconducted (Sec. 220). - T

Examples, (a) Pemploys A to yecover Rs. 1,00,000 from T
lay it out on good security. A recovers Rs. 1,00,000 and lays ©
90,000 én good security, but lays out Rs. 10,000 on security
ought to have known to be bad whereby P loses Rs. 2,0
entitled to remuneration for recovering Rs. 1,00,000 and &
Rs. 90,000. He is not entitled to any; remuneration for iny

Examples. (a) Pemploys A to beat T, and agrees to indemnify him
against all consequences of the act. A thereupon beats T and has to
magwdamages to T for so doifpg. Pis not liable to indemnify A for, those

(b) A, the proprietor lof a newspaper, publishes at P's request, a
libel upon T in the paper. P agrees to indemnify A against the
consequences of the publication, and all costs and damages of any

- action in respect thereof. A is sued by Tand has to pay damages, and

also incurs expenses. Pis not liable to A upon the indemiiity.

. But, where one person employs another to do an act, and the agent |

the act in good faith, the-agent has.a right to be indemnified against

fonsequences of that act, even though it causes an inju the rights
.__ﬁm'dperson (Sec. 223). o el

Examples. (a) P, a decree-holder, entitled to execution (carryin
Into effect the judgment of the Court for recovery of debt) of T's goodgs

10,000 and he must make go_od Rs. 2,000 to P. R b the o r of the Court to seize certain goods, representing
(b) P'employs A to recover Rs. 1,000 from T. Througt® 3 mﬂ'ﬂn lo be the goods of T. The, officer seizes the goods and is sued by O,
misconduct the money is not recovered. A is entitied true owner of the goods. Pis llable to indemnify the officer for the

remuneration for his services, but must make good the loss 0.
- F

Sum which he is lled to ’ 1
Bastructions. compe pay tt?rO in consequepre of - beying Ps
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(b) A, at the request of P, sells goods in the possessig
which P has no right to dispose of. A does not know this,
over the proceeds of the sale to P. Afterwards T, the true o
goods, sues A and recovers the value of the goods and costs, py
to indemnify A for what he has been compelled to pay to T ap,
OWn expenses, g }

5. Right of compensation. The agent has a right to be con
injuries sustained by him by neglect or want of skill on the
principal (Sec. 225).

Example. Pemploys A as a bricklayer in building a 1
puts up the scaffolding himself. The scaffolding is kil
up and A is in consequence injured. P must make comipens
6. Right of stoppage in transit. This right is available to th

the following two cases :

(1) Where he has bought goods for his principal by
personal liability, he has a right of stoppage in transit a
principal, in respect of the money which he has paid or is lial
This right of the agent is similar to that of the unpaid seller.

(2}, Where he is personally liable to the principal for the
goods sold, he stands in the position of an unpaid seller towards
and can stop the goods in transit on the insolvency of the buyer
Duties and rights of principal

Duties of principal. The duties of a principal towards his
the rights of the agent against the principal. The rights of an
already been discussed.

The principal owes the following duties to an agent : .

1. To indemnify the agent against the consequences of all >
The principal is bound to indemnify the agent against the ca
of all' lawful acts done by such agent in exercise of the authori
upon hi.m (Sec. 222). ;

2. To indemnify the agent against the consequences of acts
good faith. Where one person employs another to do an act, and i
does the act in good faith, the employer is liable tp indemnify
against the consequences of that act, though it causes an ir
rights of a third person (Sec. 223). Where, however, any person |
another to do an act which is criminal, the employer is not
agent, either upon an express or an implied promjse, to ind
against the consequences of that act (Sec. 224},

S
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or diligence on the part of the agent, he can recover damages
2 ing as a result from the agent.

7o obtain an account of secret profits and recover them and resist a
& remuneration. If the agent, without the knowledge and assent
fa:-mcipal. makes any secret profits out of the agency, the principal
pri t to recover them from the agent. Not only this, the agent also
2 ts his right to any commission in respect of the transaction. ‘L_Vhere
ent makes a secret prdfit, the contract with the third party is not

dered void. :
3mTo resist agent's claim for indemnity against liability mq:rred.
« the principal can show that the agent has acted as . principal

.' l and not merely as agent, he can resist the agent's claim for

anity against liability incusred by him in such a transaction.
DELEGATION OF AUTHORITY

The general rule is that an agent is not entitled to _delegatg his
thority to another person without the consent of his principal.
eqatiLs non potest delegare' is the maxim which means that a perfz_son to
hom authority has been given,; cannot delegate that authority to
other. Sec. 190 also prohibits delegation of such authority. This is
ause when the principal appoints a particular'agent to act on his
alf, he relies upon the agent's skill, integrity and competence. :

agent

' ' i trol of,
A 'sub-agent' is a person employed by, and acting under the cop ;
he original agent in the business of the agency (Sec. 191). This means he
s the agent of the original agent. The relation of the sub-agent to the
riginal agent is, as between themselyes, that of the agent and principak

. Exceptions. Sec. 190 provides that an agent may appoint a sub-agent

| (]

_ gnd delegate the work to him if—
(@) there is a custom of trade to that effect, or

(B the nature of work is such that a sub-agent is necessary.
" Examples. (a) A banker authorised to let out a house and collec?

. rent may entrust the work to an estaté agent [Mahinder v. mohat.

ALLR. (1939) All. 188].

(b) A banker instructed to make payment To a particulér perscr
at a particular place may appoint a banker who has an office at th.'ll
place [Summan Singh v. National City Bani, A.L.R. (1952) Punj. 172}

exceptions are also recognised in India and are as follows :

3. To indemnify agent for injury caused by principal’s neglect g (©) Where the ‘principal is aware of the intention of the agen’ i

princjpal must make compensation to his agent in respect
caused to such agent by the principal’'s neglect or want of skill (S
4. To pay the agent the commission or other remuneration
{Rights of prineipal. The principal can eqforce all the du
agent which are indirectly the rights of the principal. When an ¢
in his duty towards the principal, the principal has the
remedies against the agent :
1. To recover damages. If the principal siiffers any los
disregard by *he agent of the directions by the principal, ©
following the custom of trade in the absence .of directions
principal, or where the principal suffers due to lack of requ -' .

A
3

i
~ @ppoint a sub-agent but does not object to it.
a

(d) Where unforeseen emergencies arise rendering appeintruent of a

Sub-agent necessary.

1e} Where the act to be done is purely ministerial not involvir =

- ®onfidence or use of discretion.

(7 Where power of the agent to delegate can be inferved from he

fonduct of both the principal and the agent.

(99 Where the principal permits appointment of a sub-agent.

__ Relationship between principal and sub-agent. Asia geheral mile, ar

age

b EML 3

nt cannot delegate his authority tu a sub-agent. But tn ceria
Plional cases, I:2 is permitted to do so. In such cases, thc delegaiion o

There are some more exceptions recognised by the English Law °
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manner, and will have the same legal consequences, as if the
cts had been entered into and the acts done by the principal.

Example. A is P’s agent with authority to receive money on his

B . He receives from T'a sum of money due to P. Tf{s discharged of

his obligation to pay the sum in question to P.

| (2) When the agent exceeds his authority. When an agent exceeds his

shority to do work of the, principal, the principal is bound by that part

- work which is within his authority and which can be separated
the part which is beyond his authority (Sec. 227).

Example. P, being owner of a ship and cargo, authorised A to
~ procure an insurance on the ship. A procured a policy on the ship,
. and another for the like sum on the cargo. P is bound to pay the
i premium for the policy on the ship, but not the premium for the
" policy on the Cargo [Bains v. Ewing, (1866) 1 Ex. 343]. If A had taken
only one policy on the ship and the cargo, P would not’be bound.
Where an agent exceeds his authority, the principal may repudiate the
ole of the transaction if what he (the agent) does-beyond the scop= of (]
his authority cannot be separated from ihe rest (Sec. 228). 1
" Example. Pauthorises A to buy 10 sheep for him. Abuys 10 sheep '
~ and 20 lambs for one sum of Rs. 6,000. P may repudiate the whole
transaction.
(3) Notice given to agent as notice to principal. The principal is bound
'the notice given to or information obtained by the agent in course of
siness of the principal (Sec. 229). The principal is also bound by the
ions made by the agent.
Example. T took out a policy with P, an insurance company,
. against accidental injury. The propesal form contained a
 declaration that the proposer did not suffer from any/physical
nfirmity. T was blind in one eye. This fact was known to the agent.
. Twas llliterate and the agent filled in the form without disclosing T's
" Infirmity. Held, the' policy was good, as P was bound by the
knowledge of the agent [Bawden v. The London etc. Insurance Co.
(1892) 2 9 B. 534]. . _
 But where the agent has committed a fraud on his principal, any
Mation obtained by him or notice given to him is not regarded as
g been obtained by the principal. In such cases the knowlegdge of the
Is not imputed ‘to the principal because of the extreme
bility of the agent communicating his fraud to the principal

the scope of his ostensible authority [Ryan v. Pilkingt

W.L.R 403]. ) ' 5

(c) P employed A as a ‘manager of his business, an
incidental to the business that the bills should be

accepted frem time to time by the manager, P, however

draw and accept bills. A accepted some bills in b

, probihition, and Pwas sued upon them. Held, P was lia

v. Bushell & Jones, (1965) 2 LR. 1 Q.B. 97].

, It is a well-established principle that if a person employs

an agent in a character which involves a particular author]

by secret reservation divest him of that autherity. But if

| knows of the limitation of the agent's ostensible authority,

| will not be liable for such act of the agent.

i Examples. (a) P leaves certain articles with A, an
Al asking him not to sell them below a stated price. A sells
to T below the stated price. Tknows of Ps instructions to /
aside the contract with T. But if Tis lgno!ran§ of Ps instrug
P cannot set aside the contract with T, A
(b) O, the owner of a restaurant, sold the resta
- employed Pas manager. T. who knew nothing of this t
P, sold cigars to A for use of the restaurant. A had been ex
by P not to purchase cigars on credit. Being unable
payment from A, T sued P. Held, (1) as the cigars were s
il usually be dealt in at such a restaurant, A was acting
!| of his implied authority as manager in ordering them
i not, as against T, set up any secret limitation of
| [Watteau v. Feruvick, (1893) 1 Q.B. 146].
Agent’s au_tﬁarity in an emergency. An agent has au
i emergency, to do all such acts for the purpose of protecting
| frcm loss as woﬁ be done by a person of ordinary prudenc
' case, under sim circumstances (Sec. 189).
Position of principal and agent in relation to third parties
The position of a principal and his agent as regards :
by the agent with third parties may be discussed under the fol
heads : 3

_ 1. Where the principal's existence and name are disclo:
) agent, Le., where the principal is named.

2. Where the principal's existence is disclosed but not v. Cave, (1880) 15 Ch. D. 630].

i wheze the prineipal s Haaamed, ! #) Principal inducing belief that agent's unauthorised acts were
H 3. Where both the existence and the name of the p Wrised. Refer to Sec. 237 discussed under the heading “Agency by
1l dis¢iosed, Le., where the principal is undisclosed. - pel”

' . Named principal. The position of the named princip
1 of his agent is as follows : . g o
' (1) Acts of the agent are the acts of the principal. Th
i liable for the acts of the agent with third persons provided !
| 1 done (a) within the scope of his authority, and (b) in the ¢
il employment as an agent. He is also liable for such acts of th

| are necessary for the proper execution of his (agent's) authori

further provides._that contracts entered into through an

-_—

¢ “ligatons ~rising from acts done by an agent, may be

) Misrepresentation or fraud of agent. The principal is liable for the
®sentations made or frauds committed by the agent in the course
business for the principal. Such misrepresentations or frauds have
€ effect on agreements made by such ageht as if these had been
ey ¢ COmmitted by the principal. However, misrepresentations made
horse COMmmitted by the agent in matters, whick: do not fall within his
» do not affect his principal (Sec. 238). : !
les. (a) A, being P’s agent for the sale of goods, induces T to
them by a misrepresentation, which he was not authorised by P
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to make. / The contract is voidable, between Pand T, at the ¢

ONTRACT OF AGENCY
Examples. (a) A, who owes Rs. 500 to T, sells 1,000 rupees worth of
rice to T. A Is acting as agent for P in the transaction, but T has no
knowledge nor reasonable ground of spspicion that such is the case. P
cannot compel T to take the rice without allowing him to set off A's™
debt. ' __

(b A sold to T goods of P, an undisclosed principal. When Psued T,
T clalmed to set off a debt by A to T. The set-off was allowed [Rabone v.
williams, (1875) 7 L.T.R. 360]. The set-off will not be allowed if T was
aware that A was an agent although he was not aware of the identity
: of the principal.
 pisbllity of pretended agent
"~ A person may sometimes mtml)l;yrepé'esent himself to lie ;2;
. rised agent of another, and thereby induce a third person to
imllt::gtg;trtt(;r ttl:l:nfgec(igs ﬂf&uﬁgﬂfﬁgt&fﬁeﬁfeﬂt ;,e 1:31?::_-?:,21 ;f_tll:ohun as such agent. He is, in such a\case, liable, if his alleged
entity is not disclosed, he cannot sue the agent. If, howeve % employer does not ratify his ar:ts';l to make hﬁogﬁenﬁo& cﬁ rrtl:g bthyh:a
declines to disclose the identity of the principal, he : n in respect of any loss or damage which he f
personally liable on the contract. [Sc::}:. 235). e o A s
3. Undisclosed principal. Sometimes, an agent not only ce While the third person 8 e
name of the principal but also the fact that he is an agentt_ﬂy 1 tended agent, the agent has no right to p‘roceed.agamst that person for

to the doctfine of undisclosed rincipal. The agent in such a ca; contract. Thus, a person with whom a contract has been entered into
: : ' in the character of agent is not entitled to require the performance of it, if
impression to the third parrﬁn as if he is contracting in an f '5 g ac;gg ot se agent, bab iR WA ¢ (Sec. 236).
e PERSONAL LIABILITY, OF AGENT
. The general rule is that only the principal can enforce, and gan be
held hab%:on. a contract entered into by the agent except when'ttiere is a
~ contract to the contrary. Sec. 230 of the Contract Act clearly lays down
 this rule : “In the absence of any contract to that effect, an agent cannot
_personally enforce contracts entered into by him on behalf of his

(b) A, the captain of P's ship, signs bills of lading withe,
received on board the goods mentioned therein. The bil
are void as between P and the pretended consignor.’

(d P instructed his agent, A, to reinsure an overduye o

certain port! A heard that the ship had actually been lost, E
disclose this fact to the insurer. Held, P could not recover
policy [Blackburn, Loweé Co. v. Haslam , (1888) 21 Q.B.D.

2. Unnamed principal. When an agent contracts as an
principal but does not djsclose his name, the principal is
contract of the agent, unless there is a trade custom or a

capacity.

Sec. 231 deals with rights of parties to a conract made by
the undisclosed principle. Theposition pf parties to such a
'be discussed under the following heads :

(a) The position of principal. When an undisclosed pr
subseg}xgntll]y discovafrred or ge himself intervenes, the other ¢
party € has not already obtained judgment against the agent) | ; -
either the princlf:al or tgi agent orjbot%:.n Th:gprinclpa] - principal, nor is he personally bound by them.
likes require the performance of the contract from the oth _ - An agent is, howeyer, persopally liable in the following cases :
party (Sec, 231, para 1). But in such 4 case he must allow to th - 1. When the contract expressly provides. A person while entering
the benefit of all payments made by the third party to the agent. Into a contract with an nt may expressly stipulate that he would hold

(b) The position of agent. As between the principal and the ag the agent personally liable in case of breach of contract, and if the agent
agent has all the rights of an agent as against the principal ; b ‘agrees to it, he is personally llal?le
the third party, he is personally liable on the contract. He ma 2. When the agent acts for a foreign principal (Sec. 230, para 2). When
the contract and he has the right to sue the third party. contract is made by an agent for the sdle or purchase of goods for a

(0 The of third parties. () In a contract with an ant residing abroad, the agent is personally llable. He can exclude
undistlosed principal, the third party may elect to sue Personal liability by express provision to this effect in the contract. If
principal or the agent or both. ¥ s0, he cannot be sued on the contract. o
; Example. T enters into a contract with A to sell 3. When he acts for an undisclosed principal (Sec. 230, para 2). ere

cotton and afterwards discovers that A was acting as agent! agent acts for an undisclosed principal, he is personally liable though

may sue either A or P, or both, for the price of the cotton. Principal, on being discovéted by the third party, is also liable.

_ (¥ If the principal discloses himself before the contract is €0 4. When he acts for a principal who cannot be sued (Sec. 230, para 2).
the other contracting party may refuse to fulfil the contra ’re the principal is incompetent to enter into a contract, e.g., where he
show that, if he had known who the principal was or that the
not the principal, he would not have entered into thé contra

_para 2). h

(i) The third party can also claim a right of set-off aga
Where the principal requires the performance of the contract,
obtain such performance as is subject to the rights and
subsisting between the agent and the other party to the contract

]

“dmed to have been given to the agent and not to the principal. :
5. Where he signs a contract in his own name. An agent who signs a

Act in his own name without qualification (Le., without disclosing
he ts acting as an agent), though known to be an agent, is understood
the 1 '€ COntracted personally, unless a contrary intention appears frfom
1€ body of the tnstrument.

2 minor or an idiot, the agent is persohally liable as the credit is
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Example. A executed a hundi in favour of T for a loan ; Tm'mlm kAgroqy
him from T. The hundi purported to be drawn by a firm, 4
sign the hundi as agent of the firm and did not disclose to 7T
of the principal who was the proprietor of the firm. He
personally liable [Trilok Chand v. Rameshwar Lal, A.LR, (
196]. 4

6. Where he acts for a principal not in existence. This is a

|
By act oflll'lc parties By operation of law

E - i
R o l;t— Rew!cat[on Revocation
1 -'j.w. the by the

: principal agent
peculiar case. The promoters of a company, yet to be in 35 |
sometimes enter into contracts on behalf of the company, q I | B | | kil |
a ¢ase the alleged principal (Le., the company) has no.legal " perform- Ex- Death Insagi? Insol- Dt;':b“‘;.' f:im;i ]131_{:?‘;: nﬁfﬁi;r
the time of incorporation. In such a case the promoters are " anccof piry eitcifer "ggrty T9is R "SR B ol ) Wl

contracted on their own account and are personally liable. R e oo party either subject- an com- agents

7. Where he is liable for breach of warranty of BT MAteT o R 1 PRI, Buhgrity
person professes to act as' an agent but has no authority from ti g
principal or exceeds his authority, he is personally liable for ;
warranty of authority in a suit by the third party with whom he E tho
to make tHe contract [Collen v. Wright, (1857) 7 E. & B. 301]. | - "" authority so as to bind the principal unless the agency is irrevocable

8. Where he recelves or pays money by mistake or fraud. ' "gc 203). But if the act is begun, the authority can only be revoked
agent receives money from a third party by mistake or fra i jubject to any claim which the agent may have for breach of contract
personally liable to the third party. Likewise, he has the right (

8 (Sec. 204). Where the agency is a continuous one, nctice of its termination
third party for the recovery of the money where he has paid it b {o the agent and also to the third parties is essential.

(2) Revocation by the principal. The principal may revoke the
rity of the agent (Sec. 201) at any time before the agent has exercised

or under fraud of the third party. . (3) Revocation by the agent. An agency may also be terminated by an
9. Where his authority is coupled with interest. When an ag express renunciation by the agent after giving a reasonable notice to the
interest in the subject-matter of the contract entered into by h ncipal (Sec. 201).

third party, his authority is coupled with interest. He has, in su
the right to sue, or be sued, but only to the extent of his inter
subject-matter. I

10. Where the trade usage or custom makes him persoi
Where there is a trade usage or a custom making the agent
liable, he is liable unless there is a contract to the contrary.

Right of person dealing with agent personally liable. In e
the agent is personally liable, a person dealing with him may

‘Where there is an express or implied contract that the agency should
be continued for a period of time, the principal must make compensation
the agent, or the agent to the principal, as the case may be, for any
vlous revocation or renunciation of the agency without sufficient
use (Sec. 205). Reasonable notice must be given of such revocation or
enunciation, otherwise the damage thereby resulting to the principal or
the agent, as the case may be, must be made good to the one by the other
. 206). Revocation and renunciation may be expressed or may be
him or his principal, or both of them, liable (Sec. 233). plied in the conduct of the principal or agent respectively (Sec. 207).
Example. T enters into a contract with A to sell him 10 i Examples. (a) Pemploys A to let P his house. Afterwards Plets it
cotton and afterwards discovers that A was acting as age ~ himself. This is an implied revocation of A's authority.
may sue either A or P, or both, for the price of the cotton. - B (b) A was appointed agent to do all acts and carry on business on
But when a person who has made a contract with an agent indu behalf of P, the principal, in his absence from India: Held, applying
agent to act upon the belief that the principal only will be held . Sec. 207, the power should be treated as impliedly revoked when P
cannot afterwards hold the agent liable. Likewise if he . ind - retmed to India [Azam Khan v. S. Sattar, A.LR. (1978) A.P. 422].
principai to act upon the belief that the agent only will be he: 2. Termination of sgency by operation of law
carnot afterwards hold the principal liable (Sec. 234). (1) Performance of the contract. The most obvious mode of putting an
TERMINATION OF AGENCY ' €nd to the agency is to do what the agent has undertaken to do (Sec. 201).
Sec. 201 describes the modes of termination of agency. The Nere the agency is for a particular object, it is terminated when the
not comprehensive. The various modes of termination of ¢t is accomplished or when the accomplishment of the object
mentioned in Sec. 201 and other modes are indicated in the chart - -romes impossible.
next page! In certain cases, the agency is irrevocable. 3 4 o 2) Expiry of time. When the agent is appointed for a fixed period of
1. Termination of agency by act of the parties B ]Etheagencycomzatoanendaﬂerﬂlearpuyofthattlmeevenifﬂle
(1) Agreement. The relation of principal and agent like any i* s nqt completed.
agreement may be terminated at any time and at any stage by the (3) Death and insanity. When the agent or the principal dies or

t betwee i d th 2 4+ -omes of unsound mind, the agency is terminated (Sec. 201). When the
Basc: o S 9% 4 M 0. “Mination thus takes places the agent must take, on behalf of the
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representatives of his late principal, all reasonable steps
protection and preservation of the interests entrusted to him (Sec,

(4) Insolvency. The insolvency of the principal puts ane;
agency (Sec. 201) though nothing is mentioned in Sec. 201 as
Insolvency of the agent. The insolvency of the agent, it is accepte

terminates the agency unless the acts to be done by the agent g
formal acts.

(8) Destruction of subject-matter. An agency which is cre
with a certain subject-matter comes to an end by the dest:
subject-matter. Where, for example, afi agent is employed
insurance on a particular house, the agency terminates if, b
insurance is effected, the house is destroyed by fire.

(6) Principal becoming an alien enemy. When the agent
principal are aliens, the contract of agency is valid so lon
countries of the principal and the agent are at peace. If war
between the two countries, the contract of agency is terminated.

(7) Dissolution of a company. When a company, whether
agent, is dissolved, the ‘contract of agency with or by the ¢
automatically comes to and end. :

(8) Termination of sub-agent’s authority. The termina
agent's authority puts an end to the sub-agent’s authority (Sec. 2 j

When termination of agent's authority takes effect. The ter
of the authority of an agent takes effect, so far as regards the ag
it becomes known to the agent, and so far as regards the th
when it becomes known to them (Sec. 208).

Examples. (a) Pdirects A to sell goods for him, and ag
A 5 per cent commission on the price fetched by the
afterwards, by a letter, revokes A’s authority. After the |
but before A receives it, he sells the goods for Rs. 1,000.
binding on P, and A is eniitled to Rs. 50 as his commission.

(b) P, at Madras, by a letter, directs A to sell for him so
lying in a warehouse in Bombay, and afterwards, by a leti
his authority to sell, and directs A to send the cotton to )
after receiving the second letter, enters into a contract o
knows of the first letter , but not of the second, for the saléj_
the cotton. T pays A the money, with which A absconds.
is good as against P.

The revocation of agency as regards the agent and as regards
parties may take effect at different points of time.

If an agent knowingly enters into a contract with a third |
termination of his agency and if the third party deals with him
Le., without knowing that his authority as agent has been termi
agent will bind the principal by his act.

Termination of sub-agency. The sub-agency will be te min
soon as the main agency is terminated.

Termination of substituted agency. The authority of the sub
agent will not automatically be terminated if the authority of the '
"~ terminated.
Irrevocable agency

When an agency cannot be terminated or put an end'to, it is 82
an irrevocable agency.

Y- o

- Another i g

.~ May do through an agent. (b) He, who does
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An agency is irrevocable in the following cases :
1. Where the agency is coupled with interest. An agency is said to be
coupled with interest when it is created for securing some benefit to the
ent over and above his remuneration as agent. Where, for examp!e. a
creditor is employed as an agent to collect rents due to the principal for
adjusting the amount towards his debt, the authority of the agent is
coupled with interest and it is irrevocable during the subsistence of the
interest. Sec. 202 of the Contract Act provides to this effect as follows :
where the agent has himself arrinterest in the property which forms the
subject-matter of the agency, the agency cannot, in the absence of an
express contract, be terminated to the prejudice of such interest.

Examples. (a) P gives authority to A to sell P's land, and to pay
himself, out of the proceeds, the debt due to him from P. P cannot
revoke this authority, nor can it be terminated by his insanity or
death. )

(b) P consigns 1,000 bales of cotton to A who has made advances to
him on such cotton, and desires A to sell the cotton and to repay
himself, out of the price, the amount of his own advances. P cannot
revoke this authority, nor is it terminated by his insanity or death.

The aboVe rule applies only if the agency is created for the protection
of the interest of the agent. It does not apply where the interest arises
after the creation of the agency. It is important that the agency is created

~ with the object of securing a benefit to the agent, and it is not sufficent

that the agency secures a benefit to the agent incidentally.

Example. A was entrusted by P with certain wheat to be sold
on his (Ps) behalf. Subsequently A advanced a certain sum of money
to P which P failed to pay. P gave orders that the wheat was not to be
sold. A nevertheless sold it to secure his advance. In an action
against A, A pleaded that the agency, being coupled with interest, was
irrevocable. The Court, however held that this was an improper
application of the rule, and A could not sell the wheat. This is because
the agency is not coupled with interest [Smart v. Sandars, (1848) 5
C.B.895] :

2. Where the agent has incwrred a personal liability. Where an agent

':_ Incurs a personal liability, the agency becomes irrevocable. The
- Principal cannot, in such a case, revoke the agency leaving the agent

€xposed to the risk or liability he has already incurred.
3. Where the agent has partly exercised the authority. The principal
fannot revoke the authority given to his agent after the authority has
n partly exercised, so far as regards such acts and obligations'as arise
from acts already done in the agency (Sec. 204) _
Example. P authorises A to buy 1,000 bales of cotton on account
of P and to pay for it out of P's money remaining in A's hands. A buys
1,000 bales of cotton in his own name, so as to make himself
Personally liable for the price. P cannot revoke A's authority so far as
regards payment for the cotton.
SUMMARY
: 3 act for or to represent
B a“%emrzmmployﬁ m’l‘g: e n fo{ wmch act is gone, or
Who is 50 represented, is called the ‘principal [Sec. 182). | :
con (o] +
agency. (a) Whatever a person com, tel::gth toam) u;h';t':tdr;l:g = hinme!lv]f.




204 SPECIAL CON

The acts of an agent, therefore, are the acts of the principal. This is of o
subject to certain conditions. 4]
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ndisclosed princi The agent is bound by the contract. He may be sued
it%ﬂ% he has ﬂlepﬂgh% sue that.eg third (g‘;?ly principal too has the right to
jor* ~vene and assert his position as an undisclosed party to the contract.
e personal liability of agent. An agent is personally liable where (1) the
tract expressly provides ; (2) he acts for a foreign principal ; (3) he acts for a
con - ed principal ; (4) he acts for a principal who cannot be sued ; (5) he signs a
eonoe t in his own name ; (6) he acts for a principal not in existence ; (7) there is
mnmffof warranty ; (8) he receives or pays money by mistake or fraud'; (9) his
Bﬁ%ﬂ is coupled with interest ; (15 the trade usage or custom makes him

persona ly liable.

Who can ploy an agent ? Any person who is of the of n
according to the law to which he is subject, and who is of sound rrljf{?,.;&c
an agent (Sec. 183). 4 e

. CREATION OF AGENCY

The relationship of principal and agent may be created by—

1. Express agreement, ie., by word of mouth or by an agreement in w
; 2. Implied pgreement Le., by inference from the circumstances of
Implied agency m:ludes i
! (1) Agency Wy estoppel or holding out, i.e., when a n, by his eond;
. statement, leads wilfully another person to believe that a certain’pers
agent, he is estgpped from denying subsequently that that person is not h

(2) Agency by necessity, ie., when a n acts in some emergency as

: TERMINATION OF AGENCY .
is terminated () by the principal revoki ent's authority ; or
by mﬁnazgg?crymouncin the busbizess OEF the agency ; or u?)gby the business of the

| leted ; by either the principal or agent dying or becoming
. :feziyoﬁghngn?}ln;;: o (v :rlrli?thi principal is adjudicated an insolvent under the

RIGHTS AND DUTIES OF AGENT

ts of agents. 1. l;l!éght of retainer. 2. RiEht to receive remuner;
Right of lien. 4. Right of indemnification. 5. Right of compensation. 6,
stoppage in tgansit.

Duties of agent. 1. To carry out work undertaken according to instrug
To carry out the work with reasonable care, skill and diligence. 3.
accounts to the gingga.L 4. To communicate with the principal in
difficulty 5. Not to deal on his own account. 6. To ay sums rece
principal. 7. To protect and preserve the interests of the principal in
death or insolvency. 8. Not fo use information obtained in the cou
against the principal. 9. Not'to make secret profit from agency. 10.
an adverse title. 1. Not to fut himself in a position where his interes
conilict. 12. Not to delegate authority.

RELATION OF PRINCIPAL WITH THIRD PARTIES

nt's authority. The authority of an agent means his capaci
pﬂncﬂibg:l. This authority may be actgal autl-:)gﬂty or ostensible autlgﬂ
Actual authority 1is the aut.horlatg conferred on an agent by the pi
may be expressed or implied (Sec, 186) An agent having authority to do
21“388) ority to do every lawful thing which is necessary in order to do such

another withoyt requiring the consent of that other person. u e i or the relief of insolvent debtors
4 3. Rgﬁ_ﬂc tion, Le., v:hefl; a ﬁ;zrson subsequently accepts the act of - &f@“%ﬂs o R it
one without 'nis consent. Ratj ation is tantamount to prior authority g - . be put an end to, it is said to be an ]
back to the date when the act was done by the agent. Irrevocable agency. When an agency %herep?ll it 1s coupled with interest, J
|

- frrevoc . An nicy is irrevoc
R @) the%:nmqincun:ﬁe acgersonal m:ﬂmy. (3) the agent has partly exercised
 the authority.

TEST QUESTIONS _
1. Define ‘agent’ and ‘principal’. Is consideration needed in a contract of

agency ? i
= 2. What is a contract of agency ? What are the essentials of relationship of
?
o ageﬂ;‘y What are the various ways in which the relation of agency arises ?
4. What are the different kinds of agents ? .
* ' 5 Write notes on () Agency by estoppel, (i) Agency by holding out, and (il

. by necessity. : '

. Ageﬁg.y()n what principle and to what extent can a wife pledge her husband's credit
" () while she lives with him, and (i) while she lives apart from him ?
7. What s meant by agency by ratification ? State the conditions that must be
" fulfilled before the doctrine of ratilication can apply to an act of an agent ?
8. State briefly the duties of an agent to the principal. What are his rights
- against the principal ? What is the degree of skill required of an agent ?
1 9. What remedies are available to the principal against the agent in the even:
~ of the agent failing to carry out the directions of the principal ?
10. What is the extent of the liability of the principal when his agent exceeds
- authority ?

1 & Ostensible or apparent quthority is the authority of an agent as it
L others. '

| i | Delegation of authority. The general rule is that an agent canno

authority te-another, Le., he cannot appoint a sub-agent.
Sub-agent. A 'sub-agent' is a person employed mdacﬂngunder
of, the original agent ?ﬁ the business of &e agebr{cy (Sec. 191). A
therefore, is the agent of the original agent. The relation of the sub
original agent is, as between themselves, that of agent and principal.

Substituted agent. A substituted agent is a person who is named by th

holding an express or implied authority from the principal, to 2
principal. He is the agent of the principal, though he is named at the re
principal, by the agent (Sec. 194). :
POSITION OF PRINCIPAL AND AGENT IN RELATION TO THIRD PAl
1. Named p Where the agentcout:actsassﬁ-nt for a named
the principal is {a) le for the acts of the agent with third persons
acts are done within the scope of his authority and in the co
employment as an agent, (b) liable for the misrepresentations made
committed by the agent in the course of employment, (d) bound by the
to or information obtained by the agent in the course of the bus
principal and for admissions made by the agent. :
2. Unnamed principal. The principal is liable for the contracts of |
unless there is a trade custom, or a term, express or implied, to the efl

»
makes the agent nally liable. The legal position is the same as wher

srincipal s named.

, :‘hl'mjna ‘
. [d State the effeet of death, insanity {md lnsolveﬁcy_i the principad or

; incipal's remedies nst () his agent, and (i) against a
lpa:tyl wtla:rl::étphee%‘géntpﬁri%urﬂ to ha{wcagaltaken a bribe offered to him by the
party ?

12. flect oi a contract made by an agent withy a third —(a)
2theE :‘?elilpdﬂi;cel:ses tl‘?e existence but not the name of tlﬁg\:ﬂnclp : and (b)

Where the existence of the principal is not disclosed.

13. Define a sub-agent. When can an agent appoint a sub-agent

' 14 When is an agent personally bound by contracts entered into by him on
- behalf of his px:[ncipaal!g?

15. (a) Discuss the different modes in which the authérity of an agent may
te.

L on a contract of agency. i
(B When is an agency irrecovable ?
16. Comment kriefly on the following statements :
(d An agent is a superior servant.
(B He who acts through an agent is himself acting. T
{9 No one can become the agent of another person except by [the wil'
t person. ,
(@ The effect of a contract mad~ by an agent varies accorlling to ta
circumstaiices under which the agent coniracted.
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(8 Ratification is tantamount to prior authority.
(i Agency is not irrevocable.
(@ A delegate cannot further delegate, -
., PRACTICAL PROBLEMS is
Attempt the following problems, giving reasons : -
1. Aenters into a contract with B for bu B's car as agent for C with
authorig;: B repudiates the contract before C comes to know of it. C sub:
ratifies contract and sues to enforce it. Advise B.
[Hint: B is bound by the contract (Bolton Partners v.. Lambert, Sec. 19
2. A, a merchant, entrusts B, his t, with a bill of lading relating to
goode and instructs B not to sell the goods for less than a certain price, and r
give credit to D. B sells the goods to D for less than that price and gives D
months' credit. Advise A. ; 158

[Hint : A is bound by the sale (Sec, 226). He can, however, recover d.
from B for any loss he may sustain (Sec. 211)]. \

11. P Lid. invited tenders for the supply of cotton. A agreed with P, the
manager of PLtd., that he would pady him Rs. 100 per bale of cotton if his tender
s accepted. A accordingly quoted a price higher by Rs. 100 per bale than he
uld otherwise have done, A's tender was accepted. Discuss the rights of P Ltd.
when it discovers the fact about A’s tender.
[Hint : P Ltd. can recover Rs. 100 per bale received by A as damages (Salford
Corpn. v. Lever, (1981) 1 Q. B. 168 ; Sec. 216)].

12. A. professing to act for a joint stock company about to be incorporated,
enters into a contract with B on its behalf as agent. After incorporation the
company passes a resolution adopting A's transaction. (a) Is the company liable
on the contract ? (b) If not, is A liable to B ?

[Hint : (a) No. (b) Yes (Kelner v. Baxter)).

13. P, a solicitor, entrusted all his work to his clerk and rarely attended to it
himself. The clerk induced a client to sign a conveyance of his rotgerty under the
jmpression that it was mm’lli‘; a power of attorney. Later he sold the property and
absconded with the money. The client sues P. Is P liable ?

[Hint : Yes (Sec. 288 : Lloyd v. Grace Smith & Co., (1912) A.C. 716)].

14. D, a carrier, discovers that a consignment of tomatoes owned by E has
deteriorated badly before the destination was reached. He, therefore, sells the
consignment for what he can get; this is about a third of the market price for good
tomatoes. E sues D for damages. D claims he was an agent of necessity. Advise
him.

[Hint: D, as an agent of necessity, is not liable (Sec. 189)].

15. A picture dealer in Mumbai sends pictures to an agent in Delhi, some
~ peing for sale and some for exhibition only. The dealer shortly afterwards
i Ees the agent's authoritﬂr either to sell or to exhibit the pictures and directs
~ him to return them. In defiance of these instructions, the agent pledges the
~ pictures with a pawnbroker. Is the pledge valid ?
~ [Hint: Yes, provided the pawnbroker was acting bona fide (Sec. 178)].

.16, Sandars, who was a corn factor, was entrusted by Smart with a certain

~ quantity of wheat to sell on his behalf. Sandars/subsequently advanced the sum

~ of £ 3,000 to Smart, which Smart failed to repay, Smart gave orders that the

. wheat was not to be sold. Notwithstanding this. Sandars sold it to secure his
! ~ advance. In an action against him. Sandars pleaded that the agency was

6. A, who owes B Rs, 20,000, a ts Bas his t to sell his landec ~ lrrevocable. Decide.

at Meerut and after paying himself (B) what is due to , to hand over the [Hint : The plea of Sandars is wrong for the 110ney was advanced subsequent

to A. B invites offers. [cnil Can A revoke this authority delegated to B ? ( y 32 to the agency agreement (Sec. 202 : Smart v. Sandars]

authority terminated if A dies or becomes insane ? i 17. P appoints A, a minor, to sell his bicycle for cash for a price not below

(Hint : (a) No. (b Ny (Sec. 202)). - s, 400. A sells it to T for Rs. 280. Explain the position of A and T.

Tur B gﬂliceman. thinking that the driver of a bus was drunk, ord - [Hint: Tgets a good title to the bicycle. A is not liable to P for his negligence
leave the bus. The conductor asked a man in the street to drive the - in the performance of his duties (Sec. 184)].
desu‘rrl:dtlon. a kﬂom{e}tlre away. He drove the bus negligently and a p 18. At a sale by auction without reserve the auctioneer is instructed not to
received injuries. Is the proprietor liable ? e ell for less than a certain price. The auctioneer accepts the highest bona fide bid

7 [Hint : No, as the conductor cannot delegate authority (Sec. 190)). = h is lower than that price. (@) Is the auction valid ? (b) Is the auctioneer liable

B. A entrusted to B for investment sor = money which g, : ) the principal for the loss ?
knowledge of A, used in his own business. B cor:nued to pay A in on [Hint : (a) Yes. (b) Yes (Sec. 211)].
money at the bank rate but darned profits in his business at a much b
What rights, if any, has A against B? ;

. [Hint : A can recover fromi B the profit which A has eamed by using t
in his own: business (Sec. gl 1)l '

9. A, at Bombay, directs B, by a letter, to sell for him his furniture lying
friend in Delhi. Afterwards A revokes by a letter his authority to'B 1o :
instructs him to send furniture to Bombay. B, after receiving the sec

3. A engaged B, an auctioneer, to sell some property on the terms
should receive his due commission of Rs. 500. B, however, received secretly
as commission from the purchaser. Discuss the rights of A and B. '

[Hint : A is entitled to recover from B both the sums, iLe., Rs. 500 and F

(Andrews v. Ramsay & Co.).

4. X, who owes Y Rs. 500, sells Rs. 1,000 worth of rice to Y. Xis acting
for Z in the transaction but .Y has no knowledge nor reasonable g
suspicion that such s the case. Z the principal, sues Y for the price of the
claims to set off X's debt. Examine the nature of Zs claimu i3

[Hint : Z cannot compel Y to take the rice without allowing him to s

debt (Sec. 232”?(3 .

5. A power of attorney was given by A to B, his agent, to present a doci
registration. A died before the document was p:;:g:enled I1:"01' registrati
Reg}sitrsr was aware of the death of A and registered the document. Exz
position. ;

[Hint : The document is not validity registered as the Registar
death of A (Serr 209)].

19. A, without B's authority, lends B's money to C. Afterwards B accepts
erest on the money from C. Discuss the rights ofi{ Band C.
[Hint: The acceptance of interest by B amounts to implied ratification by B
- of A’s act of lending money to C (Sec. 197)].
20. A who had appointed B as agent to sell his house, revokes B's authority

ulllllf?hrms B about it. Notwithstanding the revocation, B enters into a contract
sells the ﬁ.lré‘nturc to Cé]‘:ho knew of the first letter but not of the second : With the IEQ};%‘;?E"’O Clan(tl‘h%?:ﬂagg;gfgs. 10,000 from Cand absconds
. pm‘fdyﬁ iéec:l 308,“““9- 18 C3 PAYIESE JRC SR 1 o * [Hint : If C deals with B bona fide, A will be bound (Sec. 208)].

. g i ~ 21. A instructs B, a merchant, to buy a ship for him. B employes a ship
e e ot e s s At S 5 o Chonae o Ship fo A The Surveyor imalis (he choice neghgenly. and
i:burcl it from C for Rs. 20,000, \He then offered the house to P for Rs I:_Lturns out to be unseaworthy and is lost. A sues B for damages. Give your
telling B that he himself had paid Ef 20,000 for it to C B paid Rs, 20,000 to .
b-iefly the rights, if any, of B against A.

|Rint : B can retover Rs. 10,000 from A (Sec. 2186)l.

[Hint : B is not liable for the loss to A (Sec. 195). The surveyor however is].

22. p employs A as his agent in selling his (Ps) gold watch. A is instructed to
the watch for not less than Rs. 400. A buys the watch himself and hands over
to P; who is quite satisfied with the price and does not ask for the name of
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Sale of Goods |

\
2 e of goods is the most common of all commercial contracts. A
s :dzael of l%s main principles is of the utmost importankte to all
007 ¢ of the community. The law relating to it is contained in the Sale-
»ds Act, 1930. Prior to this Act, the law of sale of goods was
Gt:med in Chapter VII of the Indian Contract Act, 1872. {
i Contracts for the sale of goods are subject to the general legal
Anciples applicable to.all contracts, such as offer and its acceptance, the
K. city of the parties, free and real consent, consideration, and legality
object. The general provisions of the Indian Contract Act continue
» apply to contracts for the sale of goods in so far as they are no_'t
snsistent with the express provisions of the Sale of Goods Act (Sec. sf
us, for example, if there is a breach of contract of sale, the miasu.re o
‘ges is that prescribed in Sgcs. 73 and 74 of the Contract Act. A

7 _act of sale, however, has some special features which are not
mmﬁ;ﬁ ﬂ:sn;u;zﬁ.;ejcmanmmn; ﬁuﬁﬁﬁmﬁlﬁgfﬁﬁfﬁ?ﬂm o . aon to all contracts. Thus, what condltlo?zl or warr:onéjes artc:)
27. A enters into a contract with B to sell him 100 bales of plied in the contract, when b g e 1ree a good title, what
afterwards discovers that B was acting as agent of C. Advise A as buyer, in what circuristances does a buyer-acqu gfthe 00;218 and
against whom he should bring a suit for the price of the cotton. the special duties of the seller and the buyer in respect o %h -
[Hint : A may sue either B or C or both for the price of the cotton (S the price, what are the rights of a sellér who has not xxccetved t: al.me{‘
28. A, rjot being authorised thereto by P, demands on behalf of P are the remedies of the buyer if the goods are not delivered :
a chattel, the o of P, from T who is in possession of it. T refu | these are matters with which the general law of contract is no
Can P ratify | emand and render T liable for non-delivery ? ; R erned.
| elver She ghatiel i A (See 2000+ e o1 e expressions used but not defined in the Sale of Goods Act, 1920
29. N gave his w;f authority to buy goods from D. N became d defined in the Contract Act, 1872 have the-meanings assigned
wife continued to buy from D, who did not know of N's insanity. Is N in the Contract Act [Sec. 2 (15)].
Sections referfed to in Chapters 4-1 to 4-5, unless otherwise

| |[Hint :[Yes. N continues to be liable unless the termination of the
", the wife by the insanity of N becomes known to D (Sec. 209)]. indicated, are the Sections of the Sale of Goods Act, 1930.
- FORMATION OF CONTRACT OF SALE

30. Z a wholesale cloth dealer, appoints Y as his a?:l?r: for the sale of
the basis‘of 5 per cent commission on the sale made by . Y had an agre - )
:ridth ]t“t?'n pﬂn:;p:l % Lhé“ he [}?mt:ouzl?eretmn palt'thof the sal?_ i:f.m;unt Contract of sale of goods o
ust the co: ssion due to i rminates the a of Y. ef i seller transfers or
ovjer the'cloth in his possession to Z and claims thatgi% vested witl A contract of sale of goods is a contra(t:-:l:fggbyfotr: rkrr e ‘{ ey
coupled, with interest, and that agency cannot be terminated. How es to transfer the property tn goods to the buyer PIPcls 4 (1)), A
ide % e \ a contract of sale between one part-owrier and another [Sec. 4 (1]},
[Hint : The agency éan be'terminated by Z and Y's plea is wrongl. ntract of sale may be absolute or conditional [Sec. 4 (2)].
31. Psends his agent A to buy certain goods on credit for him. The {erm 'contract of sale' is a generic term and includes both a sqle
for the goods. On another occasion, he again sends A to buy go g nt to sell. ¥ .
suficlent amount to A for the purpose. A, however, buys goods on ci agreement. (o S€1 £ sale
old merchant. After some time, A runs away. Is Pbound to pay the men Sale and agreement to sell. Where under a contract of sale, ghe
[Hint : Yes. P is bound to pay on the ground of holding out]. perty in the goods is transferred from the seller to the buyer, the
tract is called a ‘sale’, but where the transfer of the property in the
'800ds is to take place at a future time or subject to some conditions

2. B, a brokér at Calcutta, by the order of A, a merchant of £

contmcts with C for the purchase of 10 casks of oil for A. Afterwards A '

recey e ;tobeﬁimued'thecontmctlscaﬂedan‘agreememmseﬂ {Sec:
(8)]. An agreement to sell becomes a sale when the time elapses or the

208

buyer. Pdiscovers the identity of the bu afcwweeksh.teraﬁm-
: wa)t’cehforRs. 600. Can'Pclalnt?l’Rs.EOOﬁ?r;A? A
. [Hint : Yes, as A is in a fiduciary relation with P|.
23.. A being B's agent for the sale of goods induces C to buy ¢
misrepreseéntation which he was not authorised to make. Explain the
contract between B and-C. s
[Hint : The agreement between B and C is voidable at the option of ¢
acts within the scope of his ostensible authority (Sec. 2 - :
24. P instructed his agent A to sell a picture at a named
Afterwards, before the fact of his death became known to A, A sol
the picture. Was this sale binding on Ps executors ?
[Hint : Yes, as the revocation of A's authority on the death of P ta]
.the time the death of P becomes known to A (Sec. 209 ]. :
25. A consigns goods to B for sale andéiw:s him instructions not to s
a fixed price. € enters into a contract with B to buy the goods at a p
the rve price. Is A bound by the contract ?
{Hint : Yes. A is bound by the contract as B is acting within the
ostensible authority. He can however claim damages from 4
26. Brents out his house to A and the contract is terminable on i
notice. C, without B's authority, gives notice of termination to A. B

the oil and C sues B. B Informs A, who repudiates the contract
defends but is unsuccessful has to damages and costs and incurs €x
-E the Hability of A to brsuchmagpg.mmdexptnsu.

Hint - A s liable to'B for damages, 'costs and expenses (Sec. 222)]. 3 ditions, subject to which the property In the goods is to be transferreg)

& 33. ﬁxatxstmcu his la rm'ﬁufm?mamgﬁmw fulfilled [Secr 4 (4)]. S 10 1A £
ll-!c in town. A“.CO hlgi)‘, W se ch B, c ing es ; '|}ansrer of property in goods for a pﬂce s’_ e chpin- of t} ~
gwnm.tt u&ruttw 'l);se ax*ﬁo]:nitﬂt‘::b :lze at:dscmeau:'lewluk b&;éﬁs%ﬁhc:ntm €linition of contract of sale [Unlon of India v. Central India Machinery

lawyer responsibic for the loss. ‘How would you decide ? State your rea
I"%nt : Z cannot hold his lawyer responsible for the loss as Bis the 8
agent of Z (Sec. 194)]. -

I-14
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Mfg. Co., A.LR. (1977) S.C., 1537]. ‘Property’ means the general p
goods, and not merely a special property [Sec. 2 (11)]. In other y
means ‘the right of ownership’. When we say that the prop i
has passed from the seller to the buyer. it means that the seller
be, and the buyer becomes, the owner of the goods.

Essentials of a contract of sale. The following essential e
are necessary for a contract of sale : '

1. Twe parties. There must be two distinct parties. i. e., a b
seller, to effect a contract of sale and they must be com
contract. ‘Buyer’ means a person who buys or agrees to buy ge
(1)]. ‘Seller’ means a person who sells or agrees to sell goods [Se
These two terms are complimentary.

Example. A partnership firm was dissolved and th
assets. including the stock-in-trade, were divided an

4 of mouth. It may also be implied from the conduct of the parties
5 (2)]. or from the course of dealing between the parties.
The contract of sale may provide for the immediate delivery of the
_.ds, or immediate payment of the price or both, or for the delivery or
ent by instalments or that the delivery or payment or both shall be
oned [Sec. 5 (1)].
e and agreement to sell—distinction
1. Transfer of property. In a sale, the property in the goods passes
«~om the seller to the buyer immediately so that the seller is no more the
er of the goods sold. In an agreement to sell, the transfer of property
. the goods is to take place at a future time or subject to certain
conditions to be fulfilled. In this sense, a sale is an executed contract I
.nd an agreement to sell is an executory contract. i
9. Type of goods. A sale can only be in case of existing and specific |
partners, in specie (in the same form). Held, it was not a s ds only. An agreement to sell is mostly in case of future and |
partners themselves were the joint owners of the goods tingent goods althcugh in some cases it may refer to unascertained | ‘
could not be both sellers and buyers [State of Gujarat v Ra sting goods. : . k|
Co., A.LR. (1965) Guj. 60]. ' 3. Risk of loss. In a sale, if the goods are destroyed, the loss falls on _ 1l
2. Goods. There must be some goods the property in which i buyer even though the goods are in the possession of the seller. In an |
be transferred from the seller to the buyer. The goods which ment to sell, if the goods are destroyed, the loss falls on the seller,
subject-matter of the contract of sale must be movable. though the goods are in the possession of the buyer.
immovable property is not regulated by the Sale of Goods Act. 4. Consequences of breach. In a sale, if the buyer fails to pay the
Example. A hotel company provided residence and food ce of the goods or if there is a breach of contract by the buyer, the
a consolidated charged for both the services. No rebate v ler can sue for the price even though the goods are still in his
if food was not taken by the customers. Held, supply of food ssion. In an agreement to sell if there is a breach of contract by the
sale of goods but simply a service as the transaction er, the seller can only sue for damages and not for the price even
indivisible contract of multiple services and did not involve ough the goods are in the possession of the buyer.
of food [Associated Hotels of India v. Excise & Taxation Offi 5. Right to re-sell. In a sale, the seller cannot re-sell the goods
(1996) Punj. 449]. It was observed in this case that the cept in certain cases, as for example, a sale by a seller in possession
akin to that of a steamship or airline company which se: 1 er sale under Sec. 30, or a sale by an unpaid seller under Sec. 54). If he
passengers”. ‘¥ s so the subsequent buyer does not acquire title to the goods. In an
3. Price. The consideration for the contract of sale, called pr ent to sell, in case of re-sale, the buyer, who takes the goods for
be money. When goods are exchanged for goods, it is not a sideration and without notice of the prior agreement, gets a good
barter. There is, however, nothing to prevent the considera €. In such a case, the original buyer can only sue the seller for
being partly in money and partly in goods [Sheldon v. Cox, (1824 mages.
C. 420]. : 6. General and particular property. A sale is a contract plus
le . A agreed to exchange with B 100 quarters oF eyance, and creates jus in rem, ie., gives right to the buyer to enjoy
£9 ge":'ag:,l;;rter fmggez Bullocks valgued at £6 pcrqbullock’an goods as against the world at large including the seller. An
difference in cash. Held, the contract was a contract of sale ment to sell is merely a contract, pure and simple, and creates jus
v. Johnson, (1857) 7 E. & B. 385]. Personam. i.e., gives a right to the buyer against the seller to sue for

: ages,

[
vid i‘rtg ggi{irﬁ%fg‘:gsggl;;fﬁ f_;rty ;::rfdhe:‘?) m:,ltzt Ele ;é&infsr'f;‘ 7. Insolvency of buyer. In a sale, if the buyer becomes insolvent
tP t%e buver. If Agu s certat piods P hép?'las eneral Dol Ore he pays for the goods, the seller, in the absence of a lien over the
G ds W g r'] d orrhn ce_th g gB Wis 1 g 1p ﬂl:e US, must return them to the Official Receiver or Assignee. He can only
BT $ p.e Sk s a8 Spechl propi D o M a rateable dividend for the price of the goods. In an agreement to
5. Essential elements of a valid contract. All the 2ssential =1 if the buyer becomes insolvent and has not yet paid the price, the

of a valid contract must be present in the contract of sale. ller is not bound to part with the goods until he is paid for.

Contract of sale how made. No particular form is ne 8. Insolvency of seller. In a sale, if the seller becomes insolvent, the
constitute a contract of sale. It is, like any other contract, m €T, being the owner, is entitled to recover the goods from the Official

ordinary method of offer (to buy or sell goods) by one party

? “~IVer or Assignee. In an agreement to sell, if the buyer, who has paid
acceptance (to sell or buy goods respectively) by the other party. ! Price, finds that the seller has become insolvent, he can only clatm a
be made in writing or by word of mouth, or partly in writing and pa

fable dividend and not the goods because property in them has not
Passed to him.
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d.s consists partly of goods and partly of money, the contract is a

contract whereby the owner of the goods lets them on hire ¢, < is t P
person called hirer or hire purchaser on payment of rent "gale and bailment. In a sale, the prqpert{hln gzl);)d osnl tl;i?;&l;mof
instalments and upon an agregment’ that when a certain n . _ihe seller to the buyer. In a bailment, there r Y f the -
instalments is paid, the property in the goods will pass to IO csion from the bailor to the bailee. This may belaortany Ottlﬁ 2 . t:} _
hirer may return the goods at any time without any obligatic s, namely, safe cuz?ﬂfly‘;ﬂltgem: f;o ;?,; 2?33 hgeill?e:ngh: bailee |
balance rent. A hire-purchase agreement is not a contract of s 5 sale, the buyer can A8 %h dibcbtons if thie hatler f
a bailment and the property in the goods remains in the owne Jlcal with the goods according to the ® The Sal ofé}oods Act Il
continuance of the bailment.  In other words, it is a bailm " gale and contract for work and materials. The Sale al
agréement to sell. ' s to a contract of salelaénd tr;:)t :lo ; contr?cgcl;r;lr wc;fk and mate?ra :t _ I .
 Whether an a ment is a hire-purchase agreement | B of e e I . e
il Shem dact wou%:lege siiether or ngt any option hI:: be; work and material involves exercise of skill and labour by one party
’ : e . t of materials supplied by another, the delivery of goods being

hirey to terminate the contract. If the ahswer is in the aff respec € i g e
- ' v subsidiary or incidental [State of Gujarat v. Variety y B ;
would be a hire-purchase agreement and if the answer is in 1076) S.C. 2100), _

0 iy ol st e RSk el e, 5 Examples (a) A dentist agreed to supply a set of artificial teeth to a

exercise the option. But where a buyer has no right to
5 jent. The material was wholly found by the dentist. Held, the
SR ol s - g:ritt:-gct was for the sale of goods [Leev. Griffin, (1861) 3 L.J.Q.B. 252].

sale.
(b) A contrdct involved the repair ofa car and the supply of parts
_ for that purpose. Held, it was a contract for work and materials
. [Myers & Co. v. Brent Cross Services Co., (1934) 1 K.B. 48].
(0 G commissioned R, an-artist, to paint a portrait of A for 250
8o guineas. R supplied tne canvas and other materials. Held, the
agreement proper. If, however, it is agreed that 36 mon: \ lcontract was one for work and materials and not for sale of goods
be paid and that he cannot return the piano, the  because the substance of the contract was the artist's skill and it was
‘contract of sale and not a hire-purchase agreement " only ancillary to that there would pass to the customer some
- Mathews, (1895) A.C. 471]. ' " materials, namely, the paint and canvas [Robinson v. Graves, (1935)
Distinction between a pale and a hire-purchase agreement 1 K.B. 579]. In contrast, however, note the following case : :
Sale . Hire-purchase ag {d) F contracted for the sale of a fur coat of a special design and

Owner erred Owne trans - colour to a cusfomer's requirements. Held, it was a sale of goods ,
% the szrl?::pt:suj?@izfe as g:om 7 th :ﬁhi-ptoi sthe _ ~ notwithstanding the degree of skilled work and labour involved in.
as tl e % e . its production [Marcel v. Furriers Tapper, {1953) All E.R. 15].
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: Sale and hire-purchase agreement. A hire-purchase ag,

Example. B hires a piano from H on an agreement b
pay £ 20 a month as rent. The stipulation is that if he reg '
the rent for 36 months the piano becomes his property a
36 months. Further it is provided that B can return the
time and. he’need not pay any more. This is a

" as th itract is- red into. ly w
Wi o : i :ﬁgbgl:;%smnu SUBJECT-MATTER OF CONTRACT OF SALE
"2, The position.of the b is that 2. Th ositi of Goods form the subject-matter of a contract of sale. According to Sec.
of tth:wnc::'. g e pu:ch;;e; is ?}I;at of | ‘goods' means every kind of movable property other than actionable

s and money ; and includes stocks and shares, growing crops, grass
d things attached to or forming part of the land which are agreed to be
ered before sale or under the contract of sale. - Trade marks,
ghts, patent rights, goodwil, electricity, water, gas are all goods.
Actionable claims and money. are not goods. An actionable claim
$ a claim to any debt or any beneficial interest in movable property
In possession (Sec. 3 of the Transfer of Property Act, 1882). It is
g which can only be enforced by action in a Court of law. A debt
m one person to another is an actionable claim and’cannot be
Bt or sold as %-:ds It can only be"assigned. Money here means
t ol

3. The buyer cannot terminate the 3. The hire-purchaser h
contract and as such isbound to | to terminate the con
pay the price of the goods: stage, and cannot be fo

' the further instalments

4. If the payment/is made by the' 4. The instalments paid by &
buyer in instalments, the purchager are regarde
amount payable by thé buyer to charges and not as

‘ the seller is reduced, for the towards the price of
payment made by the buyer is option to purchase

I N

towards the price of the goods. exercised. - Tent money and d rare coins.
. . The hire-purchase agreements are governed by the Hire-F _The definition of the term ‘goods' alsé suggests that it includes stocks
t1972. d s, growing crops, grass and things attached to or forming part of

Bale and barter or exchange, Where the property
transferred from the seller to the buyer for a price, it is call
Where goods are exchanged for goods, the transaction is cz
and not sale. 'Where money is exchanged for money, it is a trar
exchange.and not-of sale. But if the consideration for transfer

land which are agreed to be severed from the land beef:;? sale.
Ng crops and grass are included in the definition of the term goods
S¢ they are to be severed from land. Trees which are agreed to be
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further t fi h righ i 1 arnest. Quite often in a contract of sale the buyer may give some
ieivery. o by propec enditseinent s Goiwery:. - S ! l;ble thing as a token of good faith as a guarantee or security for the

delivery or by proper endorsement and delivery.

Ak ormance of the contract [Howe v. Smith, (1884) 27 Ch. D. 89]. This

Sopations ta e Ruifiied by &« decuiment of tie 9 ay due pgwn ‘as earnest. If the contract is duly performed, the earnest is

be used in the ordinary course of business. s
(2) The undertaking to deliver the goods to the posse petur™
document must be unconditional. | 4

(3). The possessor of the document, by virtue of holdine of the buyer, the buye
i a - An 'earnest' must be distinguished from part payment. It is forfeited

document, must be entitled to receive the goods unconditio

Some instances of documents of title to goods are giv E ugh the b
£ s ‘ﬁ“;agrhnent. and the contract goes off through the buyer's default, the

r may recover the part payment ; but he remains liable to the seller
~ or such damages as the seller has sustained by reason of the breach.

1. Bill of lading. It is‘a document which acknowledges
goods on board a ship and is signed by the captain of the ship
authorised representative.

2. Dock warrant. It is a document issued by a dock ow

ed or if it is in the form of money it is adjusted against the purchase
e. If the contract Js not, or cannot be, performed through the default
f

orfeits the earnest, unless otherwise agreed.

uyer’s default, the contract goes off. But if there has been a

STIPULATIONS AS TO TIME (Sec. 11)

ﬂftalls of the googs and certifying that the goods are held to t ~ stipulations as to time in a contract of sale may be—

Ul ene i KR Sl i Ko 1. Stpulatens retating o tin of payment. These ar not of the
3. Warehouse-keeper’s or wharfinger's certificate. It is a .I;mt?;:tof a contract of sale, .nless a different intention app m the

issued by a warehouse-keeper or a wharfinger stating that 2. Stipulations not relating to time of payment, e.g., delivery of goods,

specified in the document are in his warehouse or in his wharf,

As regards these stipulations, time may be of the essence of the

4. Railway receipt. It is a document issued by a railway etc.
i i tract but this essentially depends on the terms of the contract. In a
s B o S tract of sale, stipulations other than those relating to the time of

consignee at the destination to take delivery of the goods.
5. Delivery order. It is a document containing an order by

yment are regarded as of the essence of the contract. Thus, if a time is
ied for the delivery of goods, the delivery must be made at the fixed

of the goods to the holder of the goods on his behalf, asking hij Nt B oth ik oty is entitled to put an end to the contract.

the goods to the person named in the document.
THE PRICE (Secs. 9 and 10) 8
The “price” in a contract of sale means the money consider:

SUMMARY

. Contract of sale. A contract of sale of goods is a contract whereby the seller
transfers or agrees to transfer the property in goods to the buyer for a price (Sec.4).

sale of goods [Sec. 2 (10)]. It forms an essential part of the ¢ :
Wh d tract of sale the pm in the
must be expressed in money. It is the consideration for the t : °t,‘§,‘,’sm“}$,§‘3m”£ua tﬁ"fh‘é“ bsr:r,m :ﬂe eﬁnﬁm is ¢ cdp:r;yale. but

| agreement to transfer the property in goods from the seller to ere the transfer of the property in the goods is to take place at a future time or

i It is not essential that the price should be fixed at the tim bject to gae. condition theﬁfter b be fulﬂllec;lthehg:lntthrgct is :&‘5‘?.23?,‘;
i : tto s An ent to sell becomes a sale w! time

must, however, be payable, though it may not have been fixed. m,fé}tio‘:meam fal subject to which the property in the goods is to be

Ascertainment of price. Price in a contract of sale may transferred.
by the contract itself, or (b) left to be fixed in an agreed ma Contract of sale how made. A con of sale is made by an offento buy or sell
determined by the course of dealing between the parties [Sec. 9 s for a price and the acceptance of such offer. ri:hemﬂﬁ Pfg‘dg:m‘" ﬂr“’
absence of this, the buyer must pay to the seller a reasona l‘f‘gﬁ:ﬂy&ﬁ"%"wf s m“gﬁftgmpfmcszﬁww ot ::y;:ent g k4
What is a reasonable price is a question of fact depend be postponed. It may be made in writing or by word of mouth or in
circumstances of each particular case [Sec. 9 (2)]. It is not ting(and g;m.ly by word of mouth, or may be implied from the conduct of the
es (Sec. 5).

the market price.
Agreement to sell at valuation. The parties may agree to s |
goods on the terms that price is to be fixed by the valuation { inchy

Subject-matter of sale. 'Goods' form the subject of a contract of sale. They
every kind of movable property other than ‘actionable claims and money,
gi: stock and shares, growing crops, grass and things attached to or

party. if such third party cannot or does not make such va ming part of the land which are agreed to be severed before sale or under the
agreement becomes void. But if the goods or any part thereof ha tract of sale [Sec. 2(7)]. Goods may be : (1) Ex!stt.rg‘ﬁ«l:ods te.,goodagwchicl-g are
' ese spécific

delivered to, and appropriated by the buyer, he shall pay a n

valuation by the fault of the seller or buyer, the party not in
maintain a suit for damages against the party in fault [Sec. 10
Example. A agrees to sell certain goods to B at a

fixed by C. If C refuses to value the goods and fix the
agreement is avoided. If, however, C is willing to value the gog 3

is prevented from making the valuation by the wrongful as

A or B, the party in fault is liable in damages to the party

happen.

Price. The
td by the cont:
determined
Not determined in accordance with these provisions,
“ler a reasonable price (Sec. 9).

d and possessed by the seller at the time of sale. Ehod.sma

price therefor [Sec. 10 (1)]. If the third party is prevented from m R a&ulmmdmmco'émml ;ﬁkﬁiiﬁ’d” _ h the seller does not
uced by him at some future date. (3) Contingent goods Le., goods the

quisition of which by the seller depends upon a contingency which may or may

acquired, manufactured or

in a contract of sale must be expressed in . It (1) may be
Fact itaclf, ov () mey be Jef to be Aved 1n ani S cad fmnrich, o ()

from the course of dealing beiween the mﬂ Wgel{:tt:: m
e buyer




218

A TEST QUESTIONS g
k. Exil:in the™nature of a contract of sale of goods and bring out cles
distinction between a sale and an agreement to sell. :

2. How is a contract of sale made ? State briefly the necessary fo;
such a contract with illustrations. :
- 3. Define the term 'goods'. What are the different types of goods 2
4. Distinguish beiween a sale and a hire-purchase agreement. ,
5. What is the eifect of destruction of specific goods on a contract of s
6. State the rules as to the ascertainment of price in a contract of
stipulations as to time of payment the essence of a contract of sale ?
7. How is price fixed in a contract of sale ? If a price is not detern
parties, what price, if any, is the buyer liable to pay ? .
8. Write short notes on : (@) Goods, (b Document of title to goods, (d
Stipulations as to time. '
PRACTICAL PROBLEMS
Attempt the following problems, giving reasons : -
1. State the nature of the transaction in each of the following cases :
() A dentist makes a set of false teeth for his patient with materiz
found by the dentist and the buyer agrees to pay Rs. 2,000 when tﬁ%
fitted into his mouth. (i) A customer gives his tailor a length of s
requires him to make a suit for him, the lining materials and the bu
supplied by the tailor. (ii) A member of a recreation club takes home a
certain provisions from the club store, the payment to be made alo
subscription for the month. (iv) A dealer in bicycles gives a 'Hercules'
customer on the terms that Rs. 100 should be paid by him then and
balance Rs. 375 in five equa] monthly instalments. .
[Hint : () The contract is one for the sale of goods (Lee v. Grif]
contract is one for work and material and not for sale of go
conitract is one for the sale of goods. (iv) The contract is a s
customer cannot terminate the agreement at his will, and
pay the price. It is a hire-purchase ement if he can te
agreement at his will and is not bound to pay the balance
2. Aaﬁreesto sell to B his two second-hand cars on the terms that the
to be fixed by C. B takes delivery of one car immediately. C, however,
the price. A asks for the return of the car already delivered whereas B ins
delivery of the second car to him for a reasonable price of both the cars.
[Hint : B shall have to pay for the car already delivered a reasonable
cannot ask for its return. As regards the second car, B cannot
its delivery to him since the contract has become void (Sec. 10
3. A sold 100 quintals of groundnut oil to B. Before it could be d
the Government of India requisitioned the whole quantity lying with A
interest. Bwants to sue A for breach of contract. Agvise Ry ]
[Hint : The contract becomes void (Sec. 8). It also becomes void
supervening impossibility (Sec. 56 of the Indian Contract £
4. A hirer, who obtains possession of a refrigerator from its owner
hire-purchase agreement, sells the refrigerator to a buger who buys in
and without notice of the right of the owner. Does this buyer get a good
refrigerator ? State reasons for your answer.

[Hint : No, as the hire-purchaser has no title to the refrigerator].

B. A amuﬂahorutoﬂwhotclh,ﬁt}ml_he[ﬂ needsthclnl‘ll-
to Bombay iately. The horse is ill at the time of agreement. i
rights of Aand B? -

[Hint : The agreement is void (Sec. 8)].

6. B to buy A'sﬁmmreataprlcetobcﬁxedbyc,aﬁmﬂm"
- refuses to oblige A and B and fixes no price. On A's refusal to sell, can
compel him to sell the furniture for any price ?

[Hint : No (Sec. 10)].

»

" Fletcher Moulton L.J. in

* condition is. It is defined in Wallis v.

42

Conditions and Warranties

Betore a contract of sale is entered itr}to. a setléer ﬁf::q:zx;{tjlg I?v?ﬁ{gﬁ
or -statements with relerence
rcgf::(r:lemg:’: Si)uyer %ﬁi clinch the bargain. Suclrtlh represcsrtlztlixgggit g:-.
ir:atfzmcnta differ in character and ﬂnportance.aWhe etr aztge i i
4 esentation” made by the seller with reference to 58 /8
re‘Prulatlcm forming part of the contract or is a mere rer[.::%sgtn e
Stlpexpression of an opinion) forming no part of the k;:0 ' 'rese‘n ) gl
?}ie construction of the contract. If there a.ur,c'__na Stuﬁhereguyer i
of Jaw— caveat emptor’, ie., "€
OLCII:}II;:;Y ’I'Il-llil;en?éaﬁ“fhé'buycr gets the goods as they come and it is no
al .

art of the-séltef’s duty to point out the defects in the goods to the buyer.
pa e )

"CONDITIONS AND WARRANTIES k

A stipulation in a contract of sale with reference to g?zodf]whic are

the subject thereof may be a condition or a warranty !Sec. 1 c{l ). g
Condition [Sec. 12 (2)]. A condition is a stipulation which is gsa i 7

{o the main purpose of the contract. It goes to the rtn:_ot ;)f t{lte i:ogcﬂncea e

basis of the contract.
non-fullilment upsets (8% U¥ B “pratt, (1910 2 K.B. 1012 2 an
ra
4 h goes so directly to the substance ol the con ;
ﬁggﬁg)rr:iswﬁcsogessenﬁal to its very nature, that its non-pcr!t:orln'xanfz
b falrl be considered by the other party as a substantial a;i uretl_“=
m?ftorm {he contract at all." If there is a breach of a condition, E
?:égrleved party can treat the contract as repudiated . <
Example. By a charter party (a contract by w;}lch faéléif 11-?3 1‘]'jnr§w
carrlag. .igreed that ship o  to
o Ame oi'sgoods]. it ot d direct to Newpert to load a
in the port of Amsterdam" should procee R
tract the ship was not in the p

cargo. In fact at the time of the con it tha chiacey

of Amsterdam and when the ship reac wport, o

Y in the port of Amsterdam

refused to load. Held, the words "now :
titled the charterer

ted to a condition, the breach of which en |
?(I)nr‘:::diate the contract [Behnv. Burmess, (1863) 3B. & S. 751]. 1
Warranty [Sec. 12 (3)]. A warranty is a stipulation which is collaternt
to the main puy :pose' of the contract. It is not of such vital importance as a
o - Pratt as an "obligation which,
though it must be performed, is not so vital that a failure to perform it

tract.” If there is a breach of a warranty,
1 gzﬁg&?ﬁ? t;;xtat;c:af ;hniyczrlzim damages and it has no right to treat
 the contract as repudiated .

Whether a stipulation in a contract of sale is a conditipn or a

- Warran ds in each case on the construction of the contract as a
- Whole, ty'l’t(:%::urt is not to be guided by the t.errnlm:elcig:;;"1 usedc:}rl chh;
~ Pparties to the contract. A stipulation may be a condition though

- Warranty in the contract [Sec. 12 @)

' Distinction between a condition and warranty

1. Difference as to value. A condition is a stipulation which is
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essential to the main purpose of the contract. A warranty is a stipul, W,
which is collateral to the main purpose of the contract. 3
2. Difference as to breach. If there is a breach of a conditi
aggrieved party can repudiate! the contract of sale ; in case of a b
warranty, the aggrieved party can claim damages only.
3. Difference as to treatment. A breach of a condition may be trea
as a breach of a warranty. This would happen where the aggrieve .
is contented with damages only. A breach of a warranty, however,
be treated as a breach of a condition.
When condition to be treated as warranty (Sec. 13)
1. Voluntary waiver of condition. Where a contract of sale is
to any condition to be fulfilled by the seller, the buyer may (a) wa
condition, or (b) elect to treat the breach of the condition as a b _
warranty [Sec. 13 (1)]. If the buyer once decides to waive the conditior
c}a.nnot afterwards insist on its fulfilment. RtY
2. Acceptance of goods by buyer. Where a contract of sale &
severable and the buyer has accepted the goods or part thereof, the
of any condition to be fulfilled by the seller can only be treate
breach of warranty, unless there is a term of the contract, exp
implied, to the contrary [Sec. 13 (2)]. i
The provisions of Sec. 13 do not affect the cases where the
of any condition or warranty is excused by law by reason of impe
or otherwise [Sec. 13 (3)]. ]
EXPRESS AND IMPLIED CONDITIONS AND WARRANTIES
In a contract of sale of goods cenditions and warranties |
express or implied. Express conditions and warranties are thos
are expressly provided in the contract. Implied conditio
warranties (contained in Secs. 14 to 17) are those which the law
mto the contract unless the parties stipulate to the contrary.
rther provides that an express warranty or condition does not |
an implied warranty or condition unless the express ¥ '
condition is inconsistent with the implied warranty or conditior

Implied conditions .
1. Condition as to title [Sec. 14 (d)]l. In a contract of sale,

circumstances of the contract are such as to show a different

there is an implied condition on the part of the seller that— e

(@ in the case of a sale, he has a right to sell the goods,and

(B in the case of an agreement to sell, he will have a right o

goods at the time when the property is to pass. f

Example. R bought a car from D and used it for four r

had no title to the car and consequently R had to hand it

true owner. Held, R could recover the price paid [Rowland V.
(1923) 2 K.B. 500). ; 4

If the goods delivered can only be sold by infringing a trade

selley has broken the condition that he has a right to sell the g
expression "right (o sell" is wider than the "right to pro rty”".

Example. A bought 3,000 tins of conde milk from

The tins were labelled In such a way as to infringe the N

mark. As a result, they were detained by the custom authoriti=

get the clearance certificate from the custom authorities, Ab

-nmave the labels and sell the tins at a loss. Held, the seli€t

=

as Farm wheat or Dehra Dun Basmati, and the buyer con
on that description.
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broken the condition that he had the right to sell [Niblett Ltd. v.
Confectioners’ Materials Co., (1921) 3 K.B. .387].

Where a seller having no title to the goods at the time of the sale,
subsequently acquires a title, that title feeds the defective titles of both
the original buyer and thé subsequent buyer [Butterworth v. Kingsway
Motors, (1954) 1 W.L.R. 1286].

2. Sale by description (Sec. 15). Where there is a contract for the sale

CONDITIONS AND WARRANTIES

of goods by description, there is an implied condition that the goods shall

correspond with the description. The rule of law contained in Sec. 15 is
summarised in the following maxim : "If you contract to sell peas, you
cannot oblige a party to take beans. If the description of the article
tendered is different in any respect, it is not the article bargained for and
the other party is not bound to take it." [Bowes v. Shand, (1877) App. Cas.

455].

in the contract,
ts in reliance

Goods are sald by description when they are deseri

-Example. A ship was contractéd to be sold as a "copper-fastened
vessel" to be taken with all faults, without any allowance for any
defects whatsoever. The ship turned out to be “partially copper-
fastened”. Held, the buyer was endtled to reject [Shepherd v. Kalin,
(1821) 5 B. & Ald. 240). §

“Sale of goods by description” may include the following situations :

(1) Where the buyer has not seen the goods and relies on their
description given by the seller.

Example. W bought a reaping machine which he had never seen
and which, V, the seller, described "to have been new the previous
year and used to cut only 50 or 60 acres". W found the machine to be
extremely old. Held, W could return the machine as it did not
correspond with the description [Varley v. Whipp, (1900) Q.B. 513|.

(2) Where the buyer has seen the goods but he relies not on what he
has seen but what was stated to him and the deviation of the goods from
the description is not apparent.

Examples. (a) In an auction sale of a set of napkins and table
cloths, these were described as “dating from the seventh century".
The buyer bought the set after seeing it. Subsequently he found the
set to be an eighteenth century set. Held, he could reject the set
[Nicholson & Venn v. Smith Marriott, (1947) 177 L.T. 189].

(b) A car was adverlised for sale as a "Herald Convertible, 1961
model". The huyer saw the car before buying it. After buying the car,
he discovered that while the rear part of the car was part of a 1961
model, the front half was part of an earlier model. Held, he could
return the car [Beale v. Taylor, (1967) 3 Al E.R. 253].

(3) Packing of goods may sometimes be a part of the description.
le. M sold to L 300 tins of Australian fruits ked in cases
eaﬁh contdlning 30 tins. M tendered a substantial p?r%on in Qﬁ:’:
containing 24 tins. Held, L could réject all the tins as the goods were
not packed according to'the description given in the-contract as the
- method in which the frult was packed was an essential part of the
descrintion [Moore & Co. v. Landauer & Co., (1921) 2 K.B. 519].
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Sale by description as well as by sample. Sec. 15 further provides ¢},
if the sale is by sample as well as by description, it is not sufficient ti
the bulk of the goods corresponds with the sample if the goods do net
correspond with the description. This means the goods must corres
both with the sample and with the description.

Examples. (a) In a contract for the sale of a quantity ¢
described as "Common English Sainfoin" the seed supplied was
different kind, though the difference was not discoverable
sowing. The defect also existed in the sample. Held, the b
entitled to recover damages for the breach of condition [V
Pratt, (1911) A.C. 394]. '

(b) N agreed to sell to G some oil described as "foreign refined r

oil, warranted only equal to sample”. The goods tendered were e

to sample, but contained an admixture of hemp oil. Held, G cc
reject the goods [Nicholv. Godts, (1854) 10 Ex. 191].

3. Condition as to quality or fitness [Sec. 16 (1)]. Norms
contract of sale there is no implied ¢ondition as to quality or fit
the goods for a particular purpose. The buyer must examine the g
thoroughly before he buys them in order to satisfy himself that the g
will be suitable for the purpose for which he is buying them.
following points should however be noted in this regard :
(1) Where the buyer, expressly or by implication, makes known t
seller the particular purpose for which he needs the goods and
upon the skill and judgment of the seller whose business it is to
goods of that description, there is an implied condition that the
shall be reasonably fit for that purpose [Sec. 16 (1)].

Example. An order was placed for some lorries to be used
heavy traffic in a hilly area”. The lorries supplied were unfit a

brci< down. There is breach of condition as to fitness.

(2) If the buver purchasing an article for a particular use is
from an abnormality and it'is not made known to the seller at th

Example. G purchased a tweed coat which caused her d
(inflammation of the skin) due to her unusually sensitive

the seller was not liable, the cloth being fit for any one with a
skin [Griffiths v. Peter Conway Ltd., (1939) 1 All E.R. 685]. +

(3) If the buyer purchases an article under its patent or other,
name, the implied condition that articles are fit for a particular p
shall not’apply, unless the buyer relies on the seller's skill and jud
and makes known to the seller that he so relies on him. A
5 Example. B told M, a inotor car dealer, that he v
comfortable car suitable/for touring purposes. M recomin
‘Bugatti car' and B thereupon bought one. Thé car was uncos
_and unsuitable for touring p . “Held, B could reject the C:
recover the prices and the mere fact that 8 bought the car un
trade name did not necessarily exclude the condition of fitn! :
[Baldry v. Marshall, (1925) 1 K.B. 260]. i 1

(4) In'case the goods can be used for a number of purposes, the E
must tell the seller the particular purpose for which he requires the
If ke doesnot, he cannodt-old-the seller liable-#f-the goods do not :
particular purpose for which he buys the goods.

&
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Example. A, a woollen merchant wiho was also a tailor, bought,
by a sample, indigo cloth for the purpose of making liveries. This fact
was not brought to the notice of the seller. Held, the seller was not
liable when, on account of a latent defect in the cloth, the cloth was
unfit for making liveries, but was fit for other usual purposes [Jones
v. Padgett, (1890) 24 Q.B.D. 650).

6. Condition as to merchantability [Sec. 16 (2)]. Where goods are
pought by description from a seller who deals in goods of that description

ether he is the manufacturer or producer or not), there is an implied '
condition that the goods are of merchantable quality. This means goods
ghould be such as are commercially saleable under the description by
which they are known in the market at their full value.

The term ‘merchantable’ quality is not defined in the Sale of Goods

Act. But according to 62 (1-A) of the English Sale of Goods Act, 1893,

‘sGoods of any kind are of merchantable quality if they are as fit for the

se or purposes for which goods of that kind are commonly bought as

it is reasonable to expect having regard to any description applied to
them, the price (if relevant) and all the other relevant circumstances.”

Example. A firm of Liverpool merchants contracted to buy from

a London merchant a number of bales of Manilla hemp to arrive from

Singapore. The hemp was damaged by sea water in such a way that it

would not pass in the market as Manilla hemp. Held, the goods were

not of merchantable quality [Jones v. Just, {1868) L.R. 3 Q.B. 197].

If goods are of such a quality and in such a condition that a
reasonable person acting reasonably would accept them after having
examined them thoroughly, they are of merchantable quality. Thus a °
watch that will not keep time, a pen that will not write, and tobacco that
will not smoke, cannot be regarded as merchantable under such names.

Examples. (a) A manufacturer supplied 600 horns under a
contract. The horns were found to be dented, scratched and otherwise
of faulty manufacture. Held, they were not of merchantable quality
and therefore the seller's suit for price was dismissed [Jackson v.
Rotax Motor & Cycle Co., (1910) 2 K.B. 397].

(b) There was a sale by a grocer of tinned salmon which was
poisonous. It resulted in the death of the wife of the buyer. Held, the
buyer could recover damages including a sum to compensate hi: . for |
being compelled to hire services which were rendered by his wife
[Jackson v. Watson & Sons, (1909) 9 K.B. 193 C.A.].

(3 Psold a plastic catapult to G, a boy of six. While G was using it
In the proper manner, the catapult broke due to the fact that the
material used in its manufacture was unsuitable. As a result, the boy
was blinded in one eye. Held, P was liable as the catapult was not of
mer-hantable quality [Godley v. Perry, (1960) 1 All E.R. 36].

(d) A radio set was sold to a layman. The set was defective. It did
not work in spite of repairs. Held, the buyer could return the set and
claim refund [R.S. Thakur v. H.G.E. Corpn., A.LR. (1971) Bom. 97).

__Even if the defect can be easily cured, e.g., by washing an irritant
: of a woollen or nylon garment by making some triffling repair,
3¢ buyer can avoid the contract. If he has examined the goods, there
. 0 implied condition as regards defects which such examination

g‘:g::a to have revealed. If, while professing to examine the goods,

Moo kes a perfunctory examination with the result that he over-

: a defect which a proper examination would have revealed, he
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has nevertheless examined the goods, and there will be p, o b t the buyer shall have a bl t arin
condition of merchantablé quality, Q. F }i?z}lil{li‘rith s sgmple. reasonable opportunity of comparing
e

Example. B went to V's wafehouse to buy some glue. The gi ¢ that the goods shall be free from any defect, rendering them
_séto(;‘;:&:l rI::)tbarrchav Is aixllndo?vfhrg fba:ggs“(;as ﬂ\gﬂbtgtﬁ lf;?r its ins nierchantable. The: defect should not however be apparent on a
2 0 Dot th:n ﬂrchased P p;leld,’as anoyl asonable examination of the sample [Sec. 17 (2)]. This implied
s -l'th o pls i g aled A <aminatio; 'condmon applies only to latent defects, i.e., defects which are not
RIS 4 S90 NSRS Wi Sy e nature of the “iccoverable on a reasonable examination of the sample. The seller is
as B had an opportunity of making the examination, there ot responsible for the defects which are patent, i.e., visible or
condition as to merchantable quality [Thornett & Fehr v. discoverable by examination of the goods. In case of patent defects,
Sons, (1919) 1 K.B. 486]. | ihere is no breach of implied condition as to merchantability.

Packing of the goods is an equally important conside Examples. (a) There was a sale by sample of mixed worsted
judging their "merchantabiiity”. , coatings to be in quality and weight equal to the samples. It was
Example. M asked for a bottle of Stone's ginger wine at . found that the goods owing to a latent defect would not stand

which was licensed for the sale of wines. While M dra ' ordinary wear when made up into coats. The same defect was there
cork, the bottle broke and M was injured. Held, the sale : © in the sample but could not be detected on a reasonable
description and M was entitled to recover damages as the b z examination of the sample. Held, the buyer could reject the goods

not of merchantable quality [Morelliv. Fitch & Gibbons, (1 . [Drummond v. Van Ingen, (1887) 12 App. Cas. 284]. ‘The office of the
636). : sample is to present to the eye the real meaning andTi?;tention of the
Where the buyer has examined the goods, there is no " parties with regard to the subject-matter of the contract which,
condition as regards defects which such examination ought . owing to the imperfection of language, it may be difficult or
revealed [Proviso to Sec. 16 (2)]. : ; ~ impossible to express in words. The sample speaks for itself.” (Lord

5. Condition implied by custom. Ar implied condition as " Macnaghten).

or fitness for a particular purpose may be annexed by the usage (b) In a contract for the sale of brandy by sample, brandy
[Sec. 16 (3)]. v soloured with a dye was supplied. Held, the buyer was not bound to
“In some cases, the purpose for which the goods are requ : "~ the contract even though the goods supplied were equal to sample,
ascertained from the acts and conduct of the parties to the salt ~ as the defects were not apparent on reasonable examination of

the nature of description of the article purchased. For insta ~ sample [Modyv. Gregson, (1868) L.R. 4 Ex. 49].
perambulator or a bottle of milk is purchased, the purpose for -‘ (¢) D sold sulphuric acid to P as commercially free from arsenic.
purchased is implied in the thing itself. In such a case the b .~ Pused it for making glucose which he sold to brewers who used it in
tell the seller the purpose for which he buys the goods. . brewing beer. The persons who drank the beer were poisopcd. D was
Examples. (a) Pasked for a hot water bottle of L, a retail | not aware of the purpose for which P had bought the acid. Held, P
He was 'supplied one which burst after a few days use and . was entitled to repudiate the contract and since this was not
wife. Held, L was liable for breach of implied condition b - ~ possible in the instant case (as P had already used the goods), he

for whith. b ired could treat breach of condition as breach of warranty and claim
ey fiace Shren. (e s on WiEH SO " damages [Bostock & Co. Lid. v. Nicholson & Sons Ltd., (1904) 1 K.B.

« 725].
busgﬁgsI;r‘mgi&“;ﬁi“&’ﬁ:ﬂiﬁgﬂﬁf ';ftr:r . ' 7. Condition as to wholesomeness. In the case of eatables and
underwear, G developed an acute skin dls.&age Held, the sions, in addition to the implied condition as to merchantability,
not fit for their only proper use and G was entitled to @ ‘fhere is another implied condition that the goods shall be wholesome.

tract.and claim damiages [Grant v. Australian Knitting Examples. (a) F bought milk from A. The milk contained germs
Flo E;ISE?;.C. 5]-{: foniagen \Oranty - of typhoid fever. F's wife took the milk and got infection as a result cf

(9 A bought a set of fqlsc teeth a.dentist. The set \I’-)fl;ich she died. Held. F could recover damages [Frost v. Aylesbury
into A's mouth. Held, he could reject the set as the purpos! ¥4 Co. LIRGLIE 1 S0 000

: B ‘ ; b) C bought a bun containing a stone which broke one of C's
anybody would buy it tas implicitly known to the se ; ( 5 :
dentist [Dr. Baretio v. TR, Price, ALR, (1939) Nag. 19, | leeth. Held, he could recover damages [Chaproniere v. Mason, (1905)

21 TL. .
6. Sale by sample (Sec. 17). A contract of sale is a, contract e
le where there is a term in the gontract, express or im - P ed warranties
pos g acdb oo Wb, nly s 1  The implied warranties in a contract of sale are as follows :
effect [Sec. 17 (1)]. In the case of a contract for sale by sampie, . : 2
implied condition— : v . - Warranty of quiet possession [Sec. 14 (b)]. In a contract of sale,
+-+(J that the bulk shall ; d with th le in qualll 4 _Ss there is a contrary intention, there is an implied warranty: that
( gt o e B el 9 buyer shall have and enjoy quiet possession of the goods. If the buyer
any way disturbed in the enjoyment of the goods in consequence of
Seller's defective title to sell, he can claim damages from the seller.
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2. Warranty of freedom from encumbrances [Sec. 14 (c)]. In ada '
to the previous warranty, the buyer is entitled to a further ws
the goods are not subject to any charge or right in favour of a
If his possession is in any way disturbed by reason of the exi
any charge or encumbrance on the goods in favour of any third
shall have a right to claim damages for breach of this warranty,
3. Warranty as to quality or fitness by usage of trade [See, 1
implied warranty as to quality or fitness for a particular purpose

" goﬂds are of a description which it is in the course of the seﬂg:r's buslnesq
supply. the seller must supply the goods which, shall be fit for the
0 s purpose [Sec. 16 (1)].
) 9. Sale under a patent or trade name. In the case of a contract for the
. _1e of a specified article under its patent or other trade name, there is no
i‘“p“.gcl condition that the goods shall be reasonably fitl for any
. __rticular purpose [Proviso to Sec. 16 (1)]. ‘
annexed by the usage of trade. “Pru 3. Mer;:ha:clltalile ?uaé%yOd Whgrfh goto%s areibtt:iught[ b{ldtt}:::cﬂ;l)ltlo? m
4, Warranty to disclose dan rous nature o goods. ; i gellel' wiio eails 1n § O al descriplion (whelher e is ]
sells goods, kng“ﬂng that the gogss are inhercn{ly dangerw::l?eq ‘Lufacturer or producer or not), there is an implied condition that the
likely to be dangerous to the buyer and that the buyer is ignoran | goods shall be ol medohantiiuIgmpy. st & the: buyss !las i
danger, he must warn the buyer of the probable danger, othe : the goods, there is no implied condition as regards defects which such
be liable in damages. “examination ought to have revealed [Sec. 16 (2)].

Example A sold a tin of disinfectant powder to C. He k 4. Usage of trade. An implied warranty or condition as to quality or
was likely to be dangerous to C if it waslz)pcned without spe . fifness for a particular purpose may be annexed by the trsage of trade [Sec.
being taken. C opened the tin whereupon the disinfectant p 6(3)). i ; '
flew into her eyes, causing injury. Held, A was liable in damag 5. Consent by fraud. Where the consent of the buyer, in a contract of
as he should have warned C of the probable danger [Clarke v , Is obtained by the seller by fraud or where the seller knowingly
Navy Co-operative Society Ltd., (1963) 1 K.B. 155]. nceals a defect which could not be discovered on a reasonable
Exclusion of implied conditions and warranties. Implied nation (i.e.] where there is a latent defect in the goods), the doctrine

and warranties in a contract of sale may be negative or caveat emptor does not apply. '

express agreement between the parties ; or (b) the course SUMMARY y
between them ; or (¢) the custom or usage of trade. . A stipulation/in a contract of sale with reference to goods which are the
CAVEAT EMFI‘OR JQCt thereof m Ly be a condition or a warra.nty ISEC. 12 ( ]l. A condition is a

pulation essenﬁal'to the main purpose of the contract. Its breach gives a right is
- buyer to tredt the contract as repudiated [Sec. 12 (2)]. A \Eriarranty is a
ation collatefal te the main purpose of the contract. Its breach gives rise to a
im for d[%ec {gltilt not a right to reject the goods and treat the contract las -
i In a contract of sale, conditions and warranties may be express or impliec
EXpress conditions and warranties are those whichjare agreed upon between the

lies at the tulge of the contract. Implied conditions and warranties are those
-are implied by law unless the parties stipulate to the contrary.
Implied corditions. 1. Condition as to title. In a contract of sale there is an
ed condition on the part of the seller that (a) in the case of arsale, he has a
to sell the s, and (b) in the case of an agreement to sell, he will have a
to sell the s at the time when the pro is to pass [Sec. 14 (1)].
2, Sale by description. Where there is a contrdct for the sale of goods by
SSeription, there is an implied condition that the ds shall correspond with the
o iption. If the sale is by sample as well as by description, the goods shall
fespond both with the sample and the description (Sec. 15). d e :
3. Condition as to quality or fitness. The condition as to uality or fitness fs
Pled where (g) the goods sold are such as the seller deals in the ordinary course
Is business ; (b) the buyer relies on the sellel:‘s tl:el or judgment as to the fitneds

1e
ds for

This means “let the buyer beware”, i.e., in a contract of sale of
the seller is under no duty to reveal unflattering truths about
sold. Therefore, when a person buys some goods, he must exam
thorecughly. If the goods turn out to be defective or do neo
purpose or if he depends upon his own skill or judgment and
bad selection, he cannot blame anybody excepting himself.

Examples. (a) H bought oats from S a sample of which b
shown to H. H erroneously thought that the oats were old.
were, however, new. Held, H could not avoid the contract |

Hughes, (1871) L.R. 6 Q.B. 597]. a4

(b) H sent to market 32 pigs to be sold by auction. The
sold to W “with all faults and errors of description”. H kne
pigs were suffering from swine-fever, but he never disclos

Held, there was no implied warranty by H and the sale

H was not liable in damages [Ward v. Hobbs, (1878) 4 App.

The rule of caveat emptor is enunciated in the opening wi
16 which runs thus : “Subject to the provisions of this Act - tr .
other law for the time being in force, there is no implied ﬁ\:ﬂ"t‘; e g:ﬁ;—:cthz{ e tﬁ?d
condition as to the quality or fitness for any particular purpt (1) ). :
supplied under a contract of sale ...” 0 4. Condition as to merchar;tabd(wy Where goods are bought by description

s

Exceptions. The doctrine of caveat emptor has certain ! - Scller who deals in goods of that -descriptioh (whether: he ‘is t}
exceptions. The case law on these exceptions has @ | o aad o Pmtggﬁef ” g{éﬁg{’l‘;fg(glfﬂ implied condition that the 3°°;§
discussed. e Condition implied by custom. An implied condition as to quality or fitness
The exceptions are however briefly referred to— purpose may be annexed by the usage of trade [Sec. 16 (3f.
1. Fitness for buyer's purpose. Where the buyer, exp! o, Sale By sample. In the case of a contratt for sale by sample there fs an®
implication, makes known to the seller the particular p

it theondition (@) that the bulk shall correspond with the sample in quality : (b
2Lthe b p i (B
he requires the goods and relies on the seller's skill or judgm ole . Yer shall have a reasonable opportunity of com the b&kwiltxn t{'le

“€: and (c) that the goods shall free from any defect, rendering e

buyer expressly or ipmplied!
that particular purps s}; IScr{.
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unmerchantable, which would not be apparent on a reasonable exami. ' was ordered. The buyer rejects the timber. Is his action justified ?
the sample (Sec. 17). ‘ E 'hﬁh EY Yes (Sec. 15)].
7. Condition as to wholesomeness. In case of eatables and provis| ' [ w-fhe sale of pure ghee was warranted only equal to sample. The ghee
an implied condition that the goods shall be wholesome and fit 8. rresponded to the sample But was adulterated with 25 % groundnnt oil.
_consumption. p:d"eg g bl::,ound toaccept? s
’ Implied wnrraléties. In a contract of s}f;lle.bun]ess there is a contrary 3 ”ﬁl‘ﬂf : No (Sec. 17)]
there is an implied warranty that (1) the buyer shall have and ! : : . pear] ;
possession of the goods [Sec. 1y4 (b)], and (2) the goods are free from any ; 9. A lalgy %1;1{ sse ertgf:g: Aot cl:n%‘; %c};j%,l:jsmc: t}ﬁt:sm:}-,ge g}‘?t gﬁaﬁ:
encumbrance in favour of any third party [Sec. 14 (d] g gtlll“‘l zla-cller ? Would your decision be‘djﬂ‘mnt if the lady had told the seller :
Caveat emptor. This means “let the buyer beware”. The doctrine of _;fm‘“ ﬂf are natural pearls and, therefore, agree to buy them at your priee,"
emptor does not apply—(1) In case of imﬁlied conditions and warranties - o think selelgr was silent ? i J
the buyer intimates the purpose to the seller and depends upon hj ﬁdthe : The lady has no remedy against the seller as the doctrine of caveat
judgment ; (3) When there is a usage of trade : (4) When there is a fraud jHint : emptor prnes in this case. In the latter case{ she can avoid the
contract as there is a breach of condition as to quality (Sec. 16 (1)]. :
10. A wholesale dealer in soaps agrees o sell and deliver two cases of 'Lwauy
ppilet soap to a sub dealer but delivers that quantity of 'Liwaury’ washing soap. What
' are the rights of the sub-dealer ?
P [Hint : The sub-dealer can reagglate the contract on the ground of breach of
condition as to descrip (Sec. 15]].

TEST QUESTIONS '

1. Briefly explain the conditions and warranties implied by law in

for the sale of goods. :

2. Distinguish between a ‘condition’ and a ‘warrantly’. When does %
descend to the level of a warranty ? Explain the rule of caveat emptor

how far it is modified by implied conditions.

3. " In a contract for the sale of goods there is no implied con

warranty as to the quality of the goods or their fitness for any particula;

- Comment.
4. "If a person sells an article, he thereby warrants that it is fit
purpose, but he does not warrant that it is fit for any particular purpose.*

I 11. Alady who knew that she was aliergic to a particular hair dye developed
-ﬁ-.;glaﬂt!s as Z result of having her hair dyed with that substance. She did net
' her allergy to the hair dresser. Is the hair dresser liable for breach of
implied condition ? :
" [Hint : No. The hair dresser is not liable for the breach of mﬂglépd condition as
- s

B

various qualifications subject to which this proposition should be to the fitness of the hair dye since that condition exte to the d
5. State the conditions implied in a contract for the sale of ; a7 of the hair of a normal (Sec. 16 (1) ;inghamv. Emes (1955)2 Q.B.
description, (2) by sample, and (3) required for a particular purpose. 366 ; Griffiths v. Peter , Ltd., (1939) 1 AlL E.R 683].

" 12. A sold to B a tin of disinfectant powder. He knew that it would be
* dangerous to open the tin without special care but he did not warmn B. B without
knowledge of the danger, opened the tin whereupon the }:\%\lﬁder flew into his eyes
‘and injured him. B filed a suit for damages for the injury. he succeed ?
. [Hint: Yes (Sec. 16 (2]].

& 13 A'contracts to sell B a piece of siik. B thinks that it is Indian silk. A
4 that B thinks so, but knows that it is not indian silk. A does not correct B's
. Impression. B afterwards discovers that it is not Indian silk. Can he repudiate the
. contract ?
" [Hint : Yes, a.stherulepfc{m:eatelmmrvdllapplymﬂ'ﬂscas_c].
. 14. A agreed to sell a second-hand reaping machine which B, the buyer, had
- Mot seen. The seller stated machine was new the previcus and had been
“Used to cut 50 acres only. B, however, found that the machine, when it was
, was old and even been repaired. Can B repudiate the contract ?

ﬁ [Hint : Yes, as there is a breach of the implied condition that the goods shall
e

6. What is implied 'warranty' in case of a sale by sample ? Can a
avoided if such warranty is breached?

7. State the doctrine of caveat emptor and exceptions to it.

PRACTICAL PROBLEMS
Attempt the following problems, giving reasons :

1. A purchases a car from B and uses it for some time. It turns out
sold by B to A was a stolen one and had to be returned to the rightful
brings action against B for the return of the price. Will he succeed ?

[Hint : Yes (Sec. 14 (a), Rowland v. Divali). .

2. A, a farmer, simply exhibits oats in his farm. B buys the oats in’
that they are old oats. In fact they are new oats. B wants to return tl
refuses to pay the price. Decide. :

[Hint : B cannot return the oats as the doctrine of caveat emptor wi

3. A purchased a hot-water bottle from a retail chemist. The bottle
hot water but not boiling water. When it was filled by A with boiling wate
and injured his wife. A sues for damages, Decide.

: [Hint : There is a breach of implied condition as to fitness and
recover damages (Priest v. Last)].

4. A purchases some chocolates from a shop. One of the chocolates
poisonous matter and as a result A's wife who has eaten it falls serio
remedy is available to A against the shopkeeper ?

[Hint : The chocolates are not of merchantable quality and h

repudiate the contract and recover damages (Sec. 16 (2)].

5. Worsted cotlon cloth of quality equal to sample was sold {0
could not stich it into coats owing to some defect in its texture. The
examined the cloth before effecting the purchase. Are they entitled to d

[Hint : Yes, as there is a latent defect in cloth (Sec. 17; Drunt

Ingen)]

6. M asked for a bottle of Stone's Ginger Wine at F's shop which W
for the sale of wines. While M was drawing the cork, the bottle broke B
defect in the glass and M was injured. Can M claim damages for the inj

[Hint : Yes, as the bottle is not of merchantable quality and there i

goods by description [Secs. 15 and 16 (2) : Morelli v. Fitch and{

7. A seller agrees to supply to the buyer timber of 1/2" thicknes
r.ade into cement barrels. The timber actually supplied varies in thic
1/2" to 5/8". The timber is merchantable and commercially fit for the p

e correspond with the description (Sec. 15 ; Varley v. Whipp)l. -
. 15. Asells a horse to B. When B goes with the horse he is arrested by the police
%gtchargeof stolen property as the horse belongs to C. Can Hsue A, and
- 980, on what basis, u&mt‘dc;.magescanhe recover ?

~ |Hint: Yes, B sue A can also recover the loss suffered by him which is the direct
A andnatu]raloons_equenceofﬂw breach of condition {Sec. 14 (d) ; Rowland
; v. Divall)].

16. H, a housewife, ordered from C, = coal merchant, ‘a ton of coalite' and it
duly deltvered to her. When part of the consignment was put on’fire in an open
hgwusc.a%eprslmoccurmdwhk:hmuwddmmge. H claims damages.
- Cnl to sue

. [Hint: Yes, as the goods are not of merchantable quality (Sec. 16 (2)].

17. In a contract for the hase of 3,000 tins of canned fruits to be packed
tas€s cach containing 30 tins, a substantial part was tendered in cases

24 tins instead of 30. Can the buyer reject the cases ?
~ Hint: Yeg, as the goods-do not comsmm the description of the goods
ordered (Sec. 15 ; Moore & Co. v. & Co)l.

18. X contracted to sell by sample two parcels of wheat one con 200
se> and the other 400, and he allowed inspection of the smaller parcel but
»d inspection uft.hehrg?er Is the buyer entitled to refuse any of the
Tentioned two parcels ? State reasons for your answer. -

: Yes (Sec. 17)). ’

N
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; 1. Goods must be astertained. 'Where there is a contract for the sale of

43 2 unag,(:ertaim::o:i goods, no property in the goods is transferred to the buyer
anless and until the goods are ascertained (Sec. 18).

Example. Under a contract of sale, B was entitled to cut teak trees

vef of more than 12 inches girth. The stumps of trees after cutting had to

Wer of Prope'.ty . _ be 3 inches high. Held, in th¢se circumstances property in the timber
Py ' that was cut could pass to B'when the trees were felled. Till the trees

PROPERTY, POSSESSION AND RISK were felled, they were not ascertained [Badri Prasad v. State of M.P.,

A.LR. (1970) S.C. 706](

2. Intention of the parties. Where there is a contract for the sale of
ific or ascertained goods, the property in them passes to the buyer at
the time when the parties intend it to pass [Sec. 19 (1)]. For the purpose of
ing the intention of the parties, regard shall be had to the terms
" of the contract, the conduct of the parties and the circumstances of the

* case [Sec. 19 (2)].

There are three stages in the performance of a contract of
goods by a seller, viz., '
(1) the transfer of property in the goods ;

(2) the transfer of possession of the goods (Le., delivery) ; a

_ (3) the _passing of the risk.
Transfer of property in goods from the seller to the buyer |

object of a contract of sale. The term ‘property in goods' & Examples. (a) S offered to sell te B a certain machine for Rs. 5,000.
dispnguishe‘t_:l_ fr.:dm ‘pl?ssessfon of goioHs § me,rwrm gtt;odn k- B refused to buy it unless certain work was done on it to put it into
ownership of goods whereas ‘possession of goods' refers ~ proper running condition. S replied that B could get it done hiimsel”,

and when the cost of the repairs was known, B might pay S RS. 5,000
less the cost of repairs. To this B agreed and took the machine to a
repair shop. While being repaired, the machine was destrpyed
without any fault of the repairman. Held, the property in the
machine had not passed from S to R [Appleby v. Myers, (1867) L R. 2
C.P. 651].

(b) In a mixed contract for storage of paddy and the sale of same
thereafter the paddy was delivered by S to B for storage. B had the
option to name a particular day on which he was to’buy the paddy.
Held, the property in the paddy did not pass to B until B named the
particular day on which he was to buy the paddy [Chidambaram
Chettiar v. Steel Bros., A.LLR. (1946) Rang. 419]. .

. Where the intention of the parties cannot be ascertained. Where the

has been delayed through the fault of either the buyer “"d ntention of the parties asfto thg time when the property in the goods is to

goods are at the risk of the party at fault. Thus ‘risk’ ani _ s to the buyer cannot he ascertained from the contract, the rules

together. Contained in Secs. 20 to 24 apply [Sec. 19 (3)]. These rules are as follows :
Example. B contracts to ptirchase 30 tons of apple L. Specific goods (Secs. 20 to 22)

?ll:t:;. %ﬁhﬁ:::;.pd‘g:}swg t;iecﬁtsd:?h‘riew and tl oll °. rules relating to transfer of property in specific goods are ‘as
utrid 'and Has to be thrown away. B is liable to pay the " 4
?iamﬂrdn&c*b. Ltd. v. Barden, {1349) Al E R 435]. (1) Passing of property at the time of contract. Where there is an
2. Action against third parties. When the goods are Aconditional contract for the sale of specific goods in a deliverable state,
damaged or destroyed by the action of third parties, it is Property in the goods passes to the buyer when the contract is made.
the goods who can take action against them fact that the time of payment of the price or the time ‘of delivery of
‘3. Insolvency of the seller or the buyer. In the event ¢ pe _:].gm; bOthi » ?;tpo““ does not prevent the property in goods
s 3 o £98SIng at once (Sec. 20). :
o e vl ot e o ot Aepenets o Del17erable state' means such a state that the buyer would under the
m“’th%:ngoodshaspasscdﬁ-omthesemmme buyer. “hlract be bound to take delivery of the goods [Sec. 2 (3)].
4. Suit for price. The seller can sue for the price, un
agreed, only if the goods have become the property of the b

control of gi?ods. An article may belong'to A although it
possession. B may be in possession-of that article a.lth::xg
owner. .

It is important to kriow the precise moment of time
property in goods passes from the seller to the buyer for the
reasons : -

1. Risk follows ownership. Unless otherwise agreed,
ownership whether delivery has been made or not and whet
‘been paid or not. Thus the risk of loss as a rule lies on the
provides in this regard that, unless otherwise agreed, the g
the seller's until the property therein is transferred to the buy
the property therein is transferred to the buyer, the goods
buyer's risk risk whether delivery has been made or not. B

-~ Scitled. He arranges to take delivery of the books the next day
through his servant-and agrees to pay for the books on the first of the

R

PASSING OF PROPERTY - ~ Next month. The booksaredcsh’oyedbgﬁre the same evening. The
The primary rules for gscertaining when the property in £ . Dfopet‘tyinthebooknhaapaiqed to the buyer and he is bound to pay
to the buyer are as follows.: il ~ the price.

Examples. (a) B selects certain books in a book shop. The price is

e s o ——

===
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(B Ssells to Baf orse which is to be delivered to B the next w
Is to pay thé price/on delivery. ‘B asks his servant to keep
separate from the other hgrses. The horse dies before it
and paid for. The property in the horse has passed to B an

bear the loss.
the date of the contract »

7 i 4
(2) Passing of property delayed beyond
(0 Goods not in a deliverdble state. Where there is a cont;
sale of specific goods not in a deliverable state, Le., the seller h
something to the goods to put them into a deliverable state, the
does not pass until such thing is done and the buyer has notice of
21). ; A '
Examples. (a) There\was a contract for the sale of timber £
/ trees. The buyer marked out the selected parts of the trees.
to the usage of the trade, the seller had to remove the rejs
portions from the ?es. But before he could do this he by
bankrupt. Held, the buyer could not take away the selected
the property in thé goods had not passed to him. Unitil the
severed the-rejécted portions, the goods could not be ﬁd
deliverable ftate [Acraman v. Morrice, (1849) 137 E.R. It
., (b) There was a contracrt for the sale of a machine, v
tons and embedded in a concrete floor. A part of the ma ;
.destroyed while being removed. Held, the buyer was entitled
to take the machine as it was not in a deliverable state [Und
B.C. Cement Syndicate, (1922) 1 K.B. 343]. g
(i) When the price of goods.is to be ascertained by weigk
Where'there is a contract for the sale of specific goods in'a d
state, but the seller is bound to weigh, measure, test or do some
or thing with reference to the goods for the purpose of ascerta
price, the property does not pass until such act or thing is done
buyer has notice thereof (Sec. 2RI !
2. Unascertained goods (Sec. 23)

Where there is a contract for the sale of unascertained
property in the goods does not pass to the buyer until the g
ascertained (Sec. 18). Until goods are ascertained there is m
agreement to sell. Sec. 23 (1) further provides that where is a _
the sale of unascertained or future goods by description and good
description and in a deliverable state are unconditionally approp
the contract, the property in the goods thereupon passes to the 1

The “ascertainment of goods" and their uncond
“appropriation to the contract” are the two pre-conditions
transfer of property from the seller to buyer in case of unz
goods. (

‘Ascertainment’ is the process by which the goods answe
scription are indentified and set apart. Further the goods mils
appropriated to the contract. Whereas ‘as ent' can be a ul

_act of the seller, Le., he alone may set apart the goods, ‘appropria
volves selection of goods with the intention of using tHem in pe
of the contract and with the mutual consent of the seller and the

Example. In a sale of 20 hogheads of sugar out of
quantity, 4 were filled and taken away by the buyer. The

16 hogheads were subsequantly {llled and the buyer was in

the same. The buyer promised to take them away, but before

-

4
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the goods were lost. Held, the pro had passed to the buyer
g? t?l% time of the loss {Rhode v. Thwaites, (1827) 6 B. & C(.iiit?Bl.al h-
ropriation must/ be unconditional. It is unconditional when
glllee? l:l%espnot reserve to himself the right of disposal of the gootc}?.
P rppriation may be done either by the seller with the assent of the
a]:g; by the buyer with the assent of the seller. Such assent may be
3’:;55 or implied, and may be given either before or after the
riation is made.
appl;(f);t)he contract is silent as to the party who is to appropriate the goods,
arty who under the contract is first to act is the one who
e » riates. For instance, A sells by description ten sheep to B. If A is to
d tllam sheep to B, it is A who appropriates the sheep. If Bis to cal_lect the
:ﬁ:ep it is B who appropriates the sheep. If the buyer tells the seller to
nd t’he goods by rail or some other mode of carriage, he is deemedthto
;;ve given his assent in advance to the subsequent appropriation by the
r of the goods. -
seHel)eliveryg to carrier. A seller is deemed to have unconditionally
appropriated the goods to the contract where he delivers them to the buyer

" or to a carrier or other bailee (whether named by the buyer or not) for the

rpose of transmission to the buyer, and does not reserve the right of
disposal [Sec. 23 (2)]) L
 The delivery to the carrier may be :

(1) Absolutely for the buyer. Where the bill of lading or railway
receipt is made out in the name of the buyer and is sent to him, the
presumption is that no right of disposal has been reserved by the seller in
respect of those goods. The ownership in such a case passes from the
seller to the buyér.

{2) Absolutely for the seller. Where the bill of lading or railway
receipt is n in the seller's or his agent's name and is sent to the agent
of the seller to be delivered to the buyer on the fulfilment of certain
conditions, the seller is deemed to have reserved the right of disposal of
‘the goods. In such a case the ownership does not pass to the buyer until
the necessary conditions are fulfilled and the documents of title are
delivered to the buyer. ;

3. Goods sent on approval or 'on sale or return’ (Sec. 24)

When goods are delivered to the buyer on approval or ‘on sale .or
Teturn’ or other si terms, the property therein passes to the buyer :

(1) when he signifies his approval or acceptance to the seller ;

(2 whenhedpesanyotheractqdoptmggletr:ms;ctbfl;}e o

les. K delivered some jewellery to W on 'sale or return'.

w p.?:‘cigﬁ it w}tf.t]: A. Held, the pledge was an act by W adopting the
transaction. As such the property in the jewellery had passed to Wiso
that K could not recover it from'A [Kirkham v. Attenborough, (1897) 1
oy th dition of sale or return

Ah was delivered to B on the condition of sale
witltllli]xad:yr:? The horse died within 8 days. Held, the loss would fall
lon the seller as the property in horse had not yet passed to B [Elphick
V. Bamnes, (1880) 5 C.P.D. 321]. e T

Goods are delivered by A to B on ‘sale or return’. They are
Mn-tﬁrdenvemdbyato C and then by C to D on similar terms. The
goods are stolen while in the custody of D. As between A and B
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there is a complete sale. But as between C and D, the property
goods has not passed to D. As such C cannot recover the losg
but is bound to pay the price tq Band B is bound to pay the p
[Gennv. Winkel, (1911) All E.R. 910).

If the seller delivers the goods to the buyer 'on sale or return’

terms that the goods were to remain his property until settled or p;

;hrl}shpmperty would not pass to the buyer until these terms are

Example. A delivered some Jewellery to B “on sale for e
or return...the goods to remain the property of A until paje
Before B paid the price, he pledged the jewellery with C. Hel
pledge was not valid and A could recover the jewellery from €
v. Smith, (1906) 2 K.B. 574].

(3) if he does not signify his approval or acceptance to the s
retains the goods without giving notice of rejection, beyond the tin
for the return of the goods, or if no time has been fixed,
reasonable time. The question as to what is a 'reasonable
question of fact (Sec. 63).

Example. S Ltd. agreed to sell a tractor to H.C. Municipe
the condition that if the latter was not satisfied. it could re
tractor. The Municipality used the tractor for a month and
and then wanted to reject. Held, a reasonable time to rej
elapsed, the property in the tractor had passed to the Munii
and therefore it could not rejéct [Hooghly Chinsurah M
Spence Ltd., ALR. (1978) Cal. 49].

Reservation of right of disposal (Sec. 25) -

The property in goods, whether specific or subsequently appre
ated to the contract, does not pass to the buyer if the seller res .
right of disposal of the goods until certain conditions are fulfilled.
example, it is a term of the contract that the buyer is to pay for the
before delivery, the seller reserves the right of disposal. In sucha ¢
property in the goods does not pass to the buyer until the condi
posed by the seller are fulfilled. It makes no difference even if :
have been delivered to the buyer or to a carrier or other bailee for
pose of transmission to the buyer [Sec. 25 (1)].

Apart from an express reservation of the right of disposal,
Is deemed to reserve the right of disposal—

(1) Where goods are shipped or delivered to a railway for ca
by the bill of lading or railway receipt they are deliverable to the
the seller or his agent [Sec. 25 (2)] A

Example. B placed an order with S requesting him to sel
goods by sea. S took a bill of lading in the name of B and sent
own agent. The goods were destroyed in the course of voyage.
to suffer the loss as the ownership had not passed to B. i

/(2) Where the seller sends a bill of exchange for the price of the g¢

to the buyer for his acceptance, together with the bill of lading or
receipt. The property in the goods does not pass to the buyer
accepts the bill of exchange. The buyer must return the bill of
railway receipt, if he does not honour the bill of exchange ; &
wrongfully retains the bill of lading or railway receipt, the pro|
the goods does not pass to him [Sec. 25 (3)]. 1
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CONTRACTS INVOLVING SEA ROUTES il
sale which involve sea routes, certain special clauses
and I::lomtgﬁ:s a:t: ?:]be found. The meaning of these clauses has been
darised to an extent in accordance with the international customs
Sta(;lpractlcte:su of merchants. Some of these ciauses which are quite often
?onund in such contracts and their legal effects are discussed below
F.A.S. contracts. F.A.S. stands for "free alongside ship". The
roperty in goods sold under an F.A.S. contract passes from the s;:)llcih to
513 buyer when the goods are delivered alongside the shl;? named by the
puyer under a contract of carriage. |
Seller’s duties. 1. To deliver the the goods alongside the ship.
2. To notify the buyer immediately that the goods have been delivered
ide the ship.
alongiyer’s dxm‘el; 1. To arrange for the contract of affréightment
2. To give the seller sufficient notice of the name of the ship and time

. for delivery alongside the ship.
1 3, To pay all charges and to bear all risks from the time the goods are -

delivered alongside the ship. 3
F.O.B. contracts—(Named port of shipmenf). F.O.B. stands for "free c'nf
board". If A of Delhi agrees to sell 100 tons of sugar, F.0.B. Bombay, to B of
'Manchester, this would mean that A must put the goods on board a sl:g;dat
Bombay at his own expense under a contract of carriage by sea, to be e
by or on behalf of the buyer, for the purpose of transmission to the buyer.
Seller’s duties. 1. To deliver the goods on board the ship named by th;
buyer. When once the goods are put on board the ship, they are at the 115
of the buyer. The duty of the seller ends when he delivers the goods at his
own expense to the ship at the port of shipment [Colley v. Overseas
Exporters, (1921) 3 K.B. 302]. Such delivery transfers the possession,
property and risk to the buyer. o
2. To give notice of the shipment to the buyer so as to enable him to

protect himself by insurance against loss during the sea transit ; if the

seller fails to do this, the goods will be at his risk.

Buyer’s duties. 1. To arrange for the contract of affreightment.

2. To name the ship to which the goods are to be delivered or to
authorise the seller to select the ship.

3. To pay all charges and bear all risks sybsequent to delivery of the
o pcrtyﬂ'}le e to the b til the goods

.in the goods does not pass to the buyer un
are g;mrl:d on board thge ship./ If the seller is prevented from putting the
goods on board the ship by the failure of the buyer to name a ship, the
seller can sue for damages for non-acceptance and not for the price.

' C.LF. contracts—(Named port of destination). C.LF. stands for "cost,
Insurance and freight". If A of Delhi agrees to sell 100 bags of rice at Rs.
2,450 per C.LF. Manchester, the sum of Rs. 2,45,000 (100 x 2,450)
Includes (1) the price of goods, (2) the cost of insurance, and (3) the freight
up to Manchester.

A C.LF. contract is performed by the delivery of documents (bill of
lading, insurance policy, invoice, certificate of origin, etc.) representing
the goods to the buyer, through a bank. The documents are usually
delivered by the bank against payment of the price, or against acceptance
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of a draft (bill of exchange). This protects both the seller and/the b
The seller continues to be the owner of the goods until the buyer pays
the goods and gets the documents. If, in the meantime, the goods are
at sea, the buyer or the seller, whoever is the owner at the time of the |
can recover the amount from the insurer. If, on receiving the goods,
buyer finds that they are not according to the contract, he may
them and recover the price paid by him. {
Seller’s duties. 1. To make out an invoice of the goods sold.

2. To ship at the port of shipment goods »f the description contz
in the contract.

{ ;
3. To procure a cot?;ract of affreightment, under which the goods wj
be delivered at the destination contemplated by the contract.

4. To arrange for an insurance upon the terms current in the t
which will be available for the benefit of the buyer. If the seller does
effect insurance, the buyer is not bound to accept and pay for the
even if the goods arrive safely at the destination.

5. To tender, within a reasonable time after shipment, the |
lading, the policy of insurance and the invoice and other docume;
the buyer, so that he may obtain delivery of the goods, if they a
recover for their loss if they are lost on the voyage. !

The bill of lading tendered must correctly state the date of shipr
of the goods, otherwise the buyer ‘can reject the goods. !

Buyer’s duties. 1. To accept the documents if they are comp.
regular, and pay the price less the freight, on delivery of the do
The buyer is bound to do so even if the goods have been destroyed,
has a remedy aguinst the insurer of the goods. |

SALE OF GOOD§

2. To pay the unloading, wharfage charges, etc., at the p
destination. :
3. To pay all customs and import duties.

In the case of a C.LF. contract, the buyer has the right to reject
documents if they are not in order, and (2) the goods if they C
conform to the contract of sale. ;

C.LF. contract — Is it a contract for the sale of documents ? Ina
contract, as already observed, the buyer has got to accept the docul
and pay the price even if the goods are destroyed, for he has ar
against the insurer for the recovery of the loss. Itis for this reason
C.LF. contract is described as a contract for the sale of documents
than for the sale of goods. Scrutton J. observed, in this regard, in
Karberg & Co. v. Blythe, etc., (1916) 1 K.B. 495 : AC.LF. sale is not
goods, but a sale of documents relating to goods. This view is h
correct. A C.LF. contract may better be described as a contract for
of goods to be performed by the delivery of documents, or a cor
the sale of goods through documents. Chalmers has observed that
contract is not a contract for the sale of documents but a contract
sale of insured goods, to be implemented by the delivery of
documents. ;

Chakravarti, C.J. has also rightly observed in Joseph Pyke
Kedarnath , A.LLR. (1959) Cal. 328, that "a person who purc
under a C.LF. contract does not intend to purchase mere faper
not expect to get merely some documents but he intends to purc
get goods...It s a total misconception to think that C.I.F conl

'.: ‘obligation on him to effect an insurance bn beh

~ OWner of the article. It is only the o
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altogether divorced from delivery of the goods." The learngd judge further
observed, "It cannot be said that a C.I.F. contract is not a contract for the
delivery of any article. Even after the shipping documents have been
presented to the buyer and even after he has paid out the invoice price, he
still retains the right to examine the goods shipped to him and to reject
them, if he finds any deficiency in regard tc either quantity or quality. It
is thus impossible to see how it can be said that under a C.I.F. contract
delivery of the goods to the buyer is not material or i$ not contemplated.”
To conclude, we may say that a C.L.F. contract 1s a contract for the

sale of insured goods, lost or not lost, to be implemented by transfer of
proper documents. '

. Transfer of property. In a C.LF. contract, the property in the goods
passes from the seller to the buyer vhen the goods are shipped unless, as
usually happens, the seller reserv. s the right of disposal. If the seller

‘with control over the disposal ¢ ~the goods, the property in the goods
passes to the buyer. Thé seller may ¢ > this by indorsing the bill of lading
to the buyer. But if the seller indorses the bill of lading in blank and
sends it to his agent to be delivered to the buyer only against payment of
the price, or acteptance of the draft, Le retains the disposal of the goods
under his control. And till the price is paid or the draft is accepted, the
property in the s does not pass to the buyer.

Ex-ship contracts—{Named ship and named port of delivery). These
are contracts under which the seller causes the delivery of the goods to be
made to the buyer from a ship. which has arrived at the port of
destination at his (seller's) expense. In such contracts, the property in the
g?ods does not pass to the buyer until the goods are actually delivered to

m. ;

Seller’s duties. 1. To deliver the goods to the buyer from a ship which
has arrived at the port of destination at a place from which it is usual for
goods of that kind to be delivered.

2. To pay the freight or otherwise release the shipowner's lien.

3. To furnish the buyer with a delivery order, or some other effectual .!
direction to the shipowner to deliver.

In the case of an ex-shipcontra¢t, the property and risk in the goods
do not pass to the buyer until they are delivered at the port of destination.
The goods are at the seller's risk during the voyage and there is no
of the buyer.

SALE BY NOCN-OWNERS \

,The general rule of law is that "no one can give that which one has not
got". This is expressed in Latin maxim “nemo dat qui non habet". For
example, If A steals an article 4nd sells it to B, B does not become the
er of the goods, or a person

authorised by . If the seller has no title to the

..who can sell the

¢ mds, the buyer does not acquire any 3lthough he may have acted

estly and may have paid value for the goods. This protects the owner
of the goods. Sec. 27 also provides that where goods are sold by a person

- Who is not the owner thereof and who does not sell them under the
: ;;ll‘éhoﬂty or.with

ile to the goods than the seller had. This is, however, subject to certain
N %ptions- r ’

the consent of the owner, the buyer acquires no better

1. Sale by a person not the cner or title by estoppel (Sec. 27). Where

———

SR
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the owner by his conduct, or by an act or omission, ledds the b
beljeve that the seller has the authority to sell and induces the b
buy the goods, he shall be estopped from denying the fact of y
authority of the seller. The buyer in such a case gets a better ti
that of the seller.

Example. A tells B within the hearing of C that he (A) is the o
of certain goods which in fact belong to C. C does not contradict
statement. After some time B buys those goods from A. The t
will be better than that of A, and C will be precluded from di
B's title to the goods. - ? E

2. Sale by a mercantile agent (Proviso to Sec. 27). A mercantile a
“is one who, in the customary course of his business, has, as such
authority either to sell goods, or to consign goods for the purposes
or to buy goods, or to raise money on the security of goods [Sec. 2
buyer of goods from a mercantile agent, who has no authority fron
principal to sell, gets a good gtle to the goods'if— w .
(a) the agent is in possession of the goods or documents of title to
goods with the consent of the owner ;
(b) the agent sells the goods while acting in the ordinary courss
business of a mercantile agent ; g
(9 the buyer acts in good faith ; and [
(d) the buyer has not at the time of the contract of sale notice that
agent has no authority to sell. ‘

Example. F, the owner of a car, delivered it to H, a me
agent for sale at not less than £ 575. old the car for £140 to
bought it in good faith and without notice of any fra
misappropriated the money. F sued-to recover the car from K
as H was il possession of the car with F's consent for the purpos
sale, K obtained 2 good title to the gar [Folkes v. King, (1923) 11
282]. Py

3. Sale by one of several joint owners (Sec. 28). If one of the
joint owncrs, vho is in sole possession of the goodz]by '
. other co-ownerss, seils the goods, a buyer in good faith of those g
good title to the goods. : £
" 4. Séle by a-person in possession tnder a voidable contract’
When the seller of goeds has obtained their possession under a v
contract, but the contract has not been rescinded at the time of th
the buyer acquires a good title to the goods, provided he buys them
faith and without notice of the seller’s defect of title.

Example. A pufchases a piano from B 5y fraud. Ahasa
title to the goods. Before B rescinds the contract, A sells the pi
C, who buys-in good faith and in ignorance of the fraud. Cge
title. ~ ‘

If a contract under which the seller optains goods is void, €ve
. innocent buyer of the goods from such a seller does net acquire :
goods [Cundyv. Lindsay, (1878) 3 A.C. 459} :
5. Sale by seller mpossesFton after sale [Sec.'30 (1)]. Whemf a
having sold goods, continues/to be in possessiop- of the goods/or ©
‘documents of title to the goods and sells them either himself or thr
mercantile agent to a person who buys them in good faith and Wit
notice of the previous sale, the buyer gets a good title. i

- Of the Indian

1 Fompany.
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Example. A sells certain goods to B and promises to deliver
goods the next day. Before dcl.ﬂre}'y A sells and delivers the goods t?:%
who buys them in good faith and'without notice of the prior sale to B.
C gets a good title to the goods notwithstanding that the property had,
before he purchased, passed to B. B's only remedy in this case is
against A. )

6. Sale by buyer in possession after hav bought or agréed to
[Sec. 30 (2)]. Where a person, having bogglt or agrecd% buy goo!g;y\
obtains, with the consent of the seller, possession of the goods or
documents of title to the goods and sells them either himself or through
an agent, the buyer who acts in good faith and without notice of any lien
or other right of the original seller in respect of the goods, gets a good title.
Example. A bought some furniture on hire-purchas¢, the
ownership to pass to him on the payment of the last instalment. A
sold the furniture to B before paying the last instalent. B
purchased the furniture bona fide. Held, B, having bought in good
fgaléha }Ilgld obtained a good title to the furniture [Lee v. Butler, (1853) 2

A person who obtains goods under a hire-purchase agreement is not
necessarily a person who has bought or 2greed to buy the goods. If he has

merely an option to buy, he cannot sell the godds so as to a goaod title
to the transferee, but if he is under an obligation to buy heg.l::n gl%e a good

title.

Example. B let on hire to M a car at an agreed monthly rental for
24 months. According to one of the terms of th= agreement, M could
at any time within 24 months purchase the car by making the
amount of the hire paid equal to a certain amount. During the term
of the hire, without complying with this condition, M pledged the car
with C. B filed a suit for the recovery of the car. Held, B could recover
the car as M had only an option to purchase and as such could not
gtzv:] a good title to C [Belsize Motor Supply Co. v. Cox, (1914) 1 K.B.

7. Sale by an'unpaid seller [Sec. 54 (3)]. Where an unpaid seller who

~ has exercised his right of lien or stoppage in transit re-sells th
: e goods, the .
,bmr acquires a good title to the goods as against the original bl%yer.

8. Exceptions in other Acts :

|
(@) Sale by a finder of lost goods under certain circumstances (Sec. 169
Contract Act, 1872). |

(b) Sale by a pawnee or pledgee under certain circumstances (Sec. 176

3 fﬁ the Indfan Contract Act, 1872).

(©) Sale by an Official Receiver or Offictal Assignee or Liguidator of a

In all the above cases, if the seller, even though he 1s not the owner of

megoocla. sells the goods, the buyer gets a good title."
o Sale in market over. In'England, a person,
It obtains a good tjtle to the goods.
Public and legally constituted market".
: Efrtep the buyer acquires a good title to them irvespective of the seller's

who buys goods th market

"Market over" means an““open,
Where goods are sold’in mark:}t
rovided

(@ the goods ar : sold In accordance with the usage of the market ; and
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. (b) the buy bought the goods in good faith and without notice
defect or want of title on the part of the seller. .
s SUMMARY

It is important to know the precise moment of time at which the prg
goods passes from the seller to the buyer for the following reasons ;

1. Risk follows ownership whether delivery-has been made or not and
arice e};as been,paid or not. This is, however, subject to agreement bety

2. When the goods are damaged or destroyed by the action of the third
tisthcowncrof[i: goods who can take action against them.

3. In the event of insolvency of either the seller or the buyer, the ¢
vhether the Official Receiver or 1%1;?: can take over the goods or not ts ?
m whether the property in the goods has passed from the seller to the buye dOCU‘l%eré:OIhmem +

4. 'The seller can sue for the price, unless otherwise agreed, only f ti (a) Risk prima facie passes with ownership.
1ave become the property of the buyer. (b) The passing of property from the seller to the buyer is the most important

; TRANSFER OF PROPERTY incident in a contract for the sale of goods.

The pnmary rules for ascertaining when the property in goods passe PRACTICAL FROBLEMS
buyer are as follows : [ Attempt the following problems, giving reasons :

(1) Where there is a contract for the sale of unascertained goods, no p 1. Has the property in the goods passed in the following cases ? |
the g&)ods is transferred to the buyer unléss and until the goods are (a) B offers for a specific horse Rs. 20,000, the horse to be delivered on 5th
(Sec. 18). January. and the price to be paid on the 1st February following.

(b) B orders A, a boat-builder, to make him a boat. While the boat is being
built,B pays to A money from time to time on account of price. i

(c) A, having a quantity of sugar which is more than twenty quintals, |
contracts to sell to B ten quintals out of it. Afterwards A puts ten quintals of sugar
in sacks and gives notice to B that the sugar is ready and requires him to take it
away, B says he will take it as soon as he can. !

[Hint : (a) The property in the horse would pass to B as soon as the seller °

accepts the offer. The fact that the time of delivery and of payment of ‘
price is postponed does not prevent the property irom passing at once.
(b) No. The property in the boat would pass to B when the boat is ready i
and A gives a notice to B to this effect (Sec. 21). _ ‘ _
(¢) Yes. The property in sugar passes to B when A gives notice to B (Sec. i

3. Summarise the provisions of the Sale of Goods Act in regard to the passing [
{ property in (a) ascertained goods, (b) unascertained goods, (c) goods sold on ;
r prgva] or on sale or return.
appP 4. What are the rules for ascertaining the intention of the parties as to the
. 1 when the property in specific goods is to pass to the buyer ? :
E 5. Explain what is meant by reservation of the right of disposal in a contract il
for the sale of goods. ' :
6. Explain the general rule that no one can ive a better title than he himself .
has. Discuss and illustrate the exceptions under this rule. |
"7. "A seller caunot convey a better title to the buyer than he himself has." |
piscuss this rule of law and point out the exceptions. 3 _
8. State the exceptions to the rule "Nemo dat qui non habet. |
9. (a) State briefly the incidents of C.L.F. and F.O.B. contracts.
(b) Is it correct to say that a C.L.F. contract is only a contract for the sale of

(2) Where there is a contract for the sale of specific or ascertained
property in them is transferred to the buyer at such time as the parti
contract intend it to be transferred. For the purpose of ascertaining the
of the parties, regard shall be had to the terms of the contract, the condu
parties and the circumstances of the case (Sec. 19). Where the intentio:
parties' cannot be ascertained, the following rules shall apply :

1. Specific goods. In case of a contract for the sale of specific goods
deliverable state, if the contract is unconditional, property passes as soof
contract is entered into (Sec. 20}, (b) if the seller has to do something to put
a deliverable state, property passes only when such thing is done an
thereof is given to the buyer (Sec. 21), (d) in a deliverable state if the seller
something for the purpose of ascertaining the price, property will pass or
such act is done and notice thereof is given to the buyer (Sec. 22). i 5

2. Unascertained goods. In case of unascertained or futiire goods
description, a[.,lmbcrty passes only when goods according to the des
unconditionally appropriated to the contract and the buyer is given
thereof. Delivery to a carrier (the seller not reserying right of disposal,
amounts to an uncor-litional appropriation (Sec. 23). i

3. Goods sent on approval. In case of goods delivered to;&;#eron :
‘on sale or return’ property passes when he signifies his appr or ac
when he does somie act gdopting the transaction. If he retains the good

_giving notice. of rejection, property passes when the time ed for re
goods expires or alter a reasonable has expired (Sec. 24].
SALE BY NON-OWNERS

21) 4 I
2.A.a jewtltller. was entrusted with a diamond by P with the instructions that i
A should obtain offers for it, and if any such offer was approved by P, A should sell |
it to the offerer. Acting contrary to P's instructions A sold the diamond to S who I |
bought it in good faith. Thereafter, A absconded with the price money. Can P ‘ ‘
recover the diamond from S ? i
[Hint : No. P cannot recover the diamond from S who bought it in good faith
from A who is a mercantile agent (Sec. 27)]. : |
3. Bbuys from A, a furniture-maker, a cabinet for Rs. 5,000, pays the whole !
amount of price and informs A that he will take the cabinet away in a fortnight. A
. thereafter sells the cabinet to C and receives payment in cash. Examine the nature
0 Cs title to the cabinet.
[Hint : C gets a good title to the cabinet provided he buys in good faith and
wi%hout notice of the previous sale FSe.c‘ 30 (1)]. i
The general rule of law is that only the owner of the goods or 4. A delivers a gold necklace to B on "sale or return” basis. It is agreed between
fic ‘Ya“ﬁmds“i by him can sell the ﬁ:ds' If any other person - Aand B that property is not to pass to B till he has paid price of the necklace.
e title of the buyer will not be better than that of the seller. thout paying the price, B sells the necklace to C. Does C get a good title to the
Exceptiéns. The following are the exceptions, to"the above gule : (1) . Necklace ?
mencan{ﬂe nt. (2) Sale under the implied authority of owner or [Hint :  No. Cdoes not get a good title to the necklace as B himself has no title
estoppel. (3) Sale by one of several joint owners. (4) Sale by 4 pérson in p to the necklace till he pays its price (Weiner v. Smith)].
of s under a voidable co ct. (5) Sale by a seller in possession af ; 5. A offered to sell to B a certain machine for Rs. 50,000. B refused to buy
Sn%:.% a buyer in possession r having bought or agreed to buy. (6) ~ Wless certain work was done on it to put it into a running condition. A replied
un; seller .

: l‘cg;j B might take it to a repair shop andotllave \lr;rork donre. and whenhthe cost of
: etk e J ight pay A Rs. 50,000 less the cost of repair. To this B agreed
In all thege cas€s, the person selling the goods must be in posses . ang {go\f;a&ll;“o“m L . 5 ; } S i
5 o - machine to a repair shop. While being repaired, the machine was
goods With the consent,of the sellér and the buyer must act bona fide. - S€stroyed without any fault of ic repairman. Can A recover the price from B ?
TEST QUESTIONS [Hint : No. (Sec. 19; Appleby v. Myers]].
'1. State bfiefly the rules as to the passing of praperty from the
‘buyer in a contract for the sale of goods. :
2.. Itz a con for the sale of goods, state when (qd] the property, (b
megoodssoldpgggtesﬁ'ommesclkrtoﬂwbiw. 9

o
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6. In a mixed contract for storage of paddy and the sale of the same th
the paddy was delivered by A to B for storage. B had the option to
particular day on which he was to buy the Faddy at the current preva
Shall B be liable if the goods are destroyed before he exercises this option 2

[Hint : No (Sec. 19 : Chidambaram Chettiar v. Steel Bros.)].

7. B offers and A accepts Rs. 100 for a stack of firewood standing on
premises, the firewood to be allowed to remain on A's premises till a cej
and not to be taken away till paid for. Before payment and while the fi
on A's premises, it is accidentally destroyed by fire. Who must bear the loss 2

[Hint: B(Sec. 20 ; Tarling v. Baxter, (1827) 6 B .& C. 360)].

8. Asells to B a horse which is to be delivered to B the next week. Bis
the price on delivery. A asks his servant to keep the horse separate from
horses. The horse, however, dies before it is delivered and paid for. Who
suffer the loss ? : £

[Hint : B. (Sec. 20)].

9. Goods are delivered by A to B on “sale or return”. They are further d
by B to C and then by C to D on similar terms. The goods are stolen while i
custody of D. Is B liable to A for the loss ? If not, who shall suffer the loss ?

[Hint: Yes, B, is liable to A for the loss. B can recover the loss from C.
cannot recover the loss from D as between C and D, there is not
but an agreement to sell (Sec. 24 : Genn v. Winkel).

10. Jewellery was sent by A to B ‘on sale or return’. B pledged the je
with C. Discuss the rights and liabilities of the parties.

[Hint : A can recover the price of jewellery from B. He cannot reco
jewellery from C [Sec. 24 ; Kirkham v. Attenborough)].

11. A finds a costly ring and after making reasonable efforts to disco
owner, sells it to B, who buys without knowledge that A was merely a find
the true owner recover the ring from B ?

[Hint : Yes, the true owner can recover the ring from B as it is not a

and it also does not come under the exceptions when the fi
the right to sell (Sec. 169 of the Indian Contract Act, 1872)].

12. In a contract of sale of goods, 200 specified bales of goat-skins cor

60 lpieces in each bale were sold. It was necessary for the seller to coul
before delivery. Before counting was completed, the bales were destroyed
Who should bear the loss, the buyer or the seller ? _ \

[Hint : The seller (Sec. 22)]. :

13. There was a contract for the sale of goods to be of a stated speci
The contract provided that the property in the goods was to be deemed
passed to the buyer when the goods were put on board, and if any dis
the buyer was not to reject the goods but the dispute was to be
arbitration. The goods were not according to specification. The buyer
goods and the seller sued him of damages for breach of contract. Decide.

[Hint : The buyer is entitled to reject the goods as the seller has d

substance quite distinct from that contracted by the buyer].

14. A orders 140 b?s of rice from B, pays for them and asks for d
sends him a delivery order for 125 bags and writes saying that the rel
bags are ready for delivery at his place of business. A waits for a mon
?end}n gor the 15 bags and in the meantime they are stolen. On whom

oss fa

[Hint: The loss will fall on A because B had appropriated the 15 ba

contract and A's assent to the appropriation was to be infel
his conduct in not objecting. The property in the 15 baggs
passed to A [Secs. 18 and 23 (1) ; gfgnatam v. Gilroy, (1919)

15. A agreed to buy from B a car and pay Rs. 80,000 for it if his
approved. A took possession of the car and sold it to C. The solicitor sul
disapproved the transaction. Bsued C for the recovery of the car. Will he

[Hint: No, B will not succeed . His only remedy is that he can proceed &

A for the recovery of the price of the car (Sec. 30 (2)]. 2

16. H entered into a hire-purchase agreement with B in relation to a p

the condition that on paying 12 instalments of Rs. 1,000 each the F{lano .
his property. After paying 6 instalments, B pawned the piano with M, who £@

i

§8udden fire and the entire stock was gutted.
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ood faith. Can H take back the piano from M ?

[Hint : Yes, H can recover the piano as B had only an option to purchase and
3.5 suc? could not give title to M (Sec. 30 (2) ; Belsize Motor Supply Co.
17. A placed an order with B & Co. requesting them to send the goods
Co. took ahblll of laé:lin,tg in tdhe name of A and sent it to their o%m aggzts;e%hg
s were, however, destroyed in the course of the voyvage. E ine t
of the buyer and the seller. i i Wi

[Hint : B & Co. does not intend the property in the goods to pass to A as it
sends the bill of lading to its agent. The propertyptn the goods,
[tg:é'eé%rﬁ. does not pass to A and as such B & Co. must bear the loss

18. A-delivers his horse to B on 'sale or return within a week'. The horse dies
three days after it had been delivered while in the possession of B. Can A recover
the price ? If so, under what circumstances ?

[Hint : No, A cannot recover the price (Sec. 24; Elphick v. Barnes). He can
recover it if B had expressly or by conduct signified his approval or
acceptance (o A within those three days].

19. There is a contract for the sale of a machine, weighting 30 tons. Th
machine is embedded in a concrete floor. A part of the machi%e is gdamagecl ‘whi!:
peing removed. The buyer refuses to take the machine. Advise the parties.

[Hint : The buyer is entitled to refuse to take the machine as it is not in a
deliverable state (Sec. 21 ; Underwood v. B.C. Cement Syndicate)].

20. X delivers some jewellery to Y on 'sale or return’ without specifying any
time for its return in case of non-acceptance. Y allows the jewellery to remain
with himself without signifying his arprdval or refusal. After a month a bur lglry.
takes place in Y's house and the jewellery is stolen. Can X sue Y for the price of the

" jewellery ? 1

[Hint : Yes. X can sue Y for the price of the jewellery as X retains the jewelle
without giving notice of rejection within a reasonable time. As such,
the property in the jewellery had passed to Y (Sec. 24)].

21. A entrusted a motor car to a mercantile agent for sale, stipulating that the
car should not be sold below a certain price. To this the agent professed to agree
but intended from the outset to sell the car at such price as he could obtain and
misappropriate the proceeds. He sold it to B who bought it in good faith for less

- than the stipulated price and absconded. Sub.
B recover th - ubsequently B sold the car to C. Asues C .

e car from him. Decide the case. -
[Hint : A cannot recover the car from C (Sec. 27: Folkes v. King)].
22. A goes into a shop and selects certain hats. He arranges with the

: ﬁgp;(eeper the supply of the hats to him next morning by a servant of the shog

month's credit for payment. The hats are destroyed in a fire on the same

- Dight. Who should bear this loss ?

[Hint : A (Secs. 20 and 26)).

23. A ordered goods from an English company and paid for them in ady
;?éekgoods were to be sent F.O.B. destination ]e‘;umba% The English com?)r;t;e)}
mﬂed the goods into cases marked with the buyer's name, registered them for
et gnment and ordered shipping space in a named ship. Before the goods were

to the port, a Receiver was appointed by the debenture-holders of the English

Ny and he refused to deliver the goods. A claims the goods. Decide.
[Hint : The property in the goods has not passed to A and as such his claim
for goods will be dismissed. He can only claim a reteable dividenc
from the estate of the company (Colley v. Overseas Exporters)].

i his 24, A agrees to sell 100 quintals of rice to B out of a larger quantity lying in

tals of rice in them and informs B of the same. But before B could take

: Bodown, Accon:linﬁ to agreement B sends Fltmny bags for the rice and A puts 100
@g‘y the godown catches fire and the bags are damaged. Who is to suffer the

IHint : B has to bear the loss as risk follows ownership (Sec. 26)][.

' hig 25. A aﬁreed to purchase 200 tons of wheat from B out of a larger stock. A sent

Men with sacks and 150 tons of wheat wer‘%’!.l)ut into the sacks. Then there was
o will bear the loss and why ?

Hint : B (Sec. 18))




4-4
Performance of Contract

,  Perfprmance of a contract of sale means as-.réganls the seller, delivery
pf the ggods to the buyer, and as regards the buger, acceptance of the

', delivery of the goods and payment for them, in accordance with the ter s

" ofjthe contract of sale (Sec. 31). )
‘; A contract of sale always_involves reciprocal promises, the seller
romising to deliver the goods and the buyer promising to accept and pa
dr them. In the absence of a contract to the contrary they-are to De
performed simultaneously And each party should be ready and willing f¢

~perform his promise before heican call ufnon the other to perform -“-;'._;._ :
pr ;

omiseé [Syanmal v. Radhey Shyam, A.LR. (1976) Raj. 98] ..
If the contract contains any special terms as to delivery amn
acreptance, these must be complied with. . If there are no terms in the
. dontract to this effect, delivery of the goods fand payment of the price
concurrent_conditions, that is, both these must take place at the ‘sam
{ime as in, forinstance, a cash sale over a shop counter (Sec. 32)
; DELIVERY OF GOOD ;
Delivery means voluntary transfer of possession of goods from of
person to another [Sec. 2 (2)]. Delivery of goods sold may be made by
anything which the parties agree shall be treated as delivery or whic
the effect of putting the goods in the possession of the buyer or his 2
(Sec. 33). :
-' Deélivery of goods may be actual, symbolic, priconstructive. 4
1. Actual delivery. Where the goods are handed over by the seller |
ihe buyer or his duly authorised agent, the delivery is said to be actu
Delivery of goods may alsd be made by doing anything which has H
ellect of putting the goods in the possession of the buyer (Sec. 33). ;
+ 2. Symbolic delivery. Where goods are ponderous or bulky a
incapable of actual delivery, e.g., haystack in a meadow, the delivery
‘be symbolic. Handing over of the key of a warehouse to the b .
_symbolic delivery of the goods to the buyer and is as eflective as
d ry, even though there is no change in the possession of the go
| 8. Constructive: delivery or delivery by attornment. Where a
(e.g.. a bailee) who is in possession of the goods of the seller
mme sale acknowledges to the buyer that he holds the goods o
behalf, there takes place a delivery by attornment or construct
dejivery [Sec. 36 (3)]. This may happen in the following cases : !
s | Wﬁetmnﬂer in possession of the goods agrees to hold them
f th - - 3

s Whueﬂn_buyu'hinpoumoﬁhegoodaandﬂ:eseller”
. ta the Ziryer's haolding the goods as owner.

(@ Where a third person in possession of the goods acknowledge
e Suyer that he Rolds them on his behalf. ,
/ gtwes an afder to C, asking him to transfer the goodsto B. C asset
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such order and transfers the goods in his books to B. This is a
delivery by attornment.

Rules as to delivery of goods

1. Mode of delivery (Sec. 33). Delivery should have the effect of putting
the goods in the possession of the buyer or his duly authorised agent.
Delivery of goods may be (1) actual, (2) constructive, or (3) symbolic.

2. Delivery and payment—concurrent conditions. Delivery of the
goods and payment of the price must be according to the terms of the
contract. Unless otherwise agreed, delivery of the goods and payment of
the price are concurrent conditions, that is to say, the seller shall be
ready and willing to give possession of the goods to the buyer in
exchange for the price and the buyer shall be ready and willing to pay
the price in exchange for possession of the goods (Sec. 32).

3. Effect of part delivery. A delivery of part of the goods in progress of
the delivery of the whole, has the same effect, for the purpose of passing
the property in such goods, as a delivery of the whole. But a delivery of
the goods, with an intention of severing it from the whole, does not
operate as delivery of the remainder (Sec. 34).

Examples. (a) S directed the wharfinger to deliver his goods lying
at the wharf to B to whom these goods had been sold. B weighed the
goods and took away a part of them. Held, the delivery of a part of the
goods had the same effect as a delivery of the whole [Hammond v.
Anderson, (1803) R. R 763].

(b) S sold five bales of certain goods to B. B received one bale,
paid for it and refused to accept the other four. Held, this amounted
to part delivery [Mitchell Reid Co. v. Baldev Dass, (1888) 15 Cal. 1].

4. Buyer to apply for delivery. Apart from any express contract, the
seller of goods is not bound to deliver themn until the buyer applies for
delivery (Sec. 35). Where the goods are subsequently acquired by the
seller, he should intimate this to the buyer and the buyer should then
apply for delivery. Unless otherwise agreed, the buyer has no cause of
action against the seller if he does not apply for delivery.

5. Place of delivery. Where the place at which delivery of the goods is
to take place is specified in the contract, the goods must be delivered at
that place during business hours on a working day. Where there is no
specific agreement as to place, the goods sold are to be delivered at the
place at which they are at the time of sale. As regards the goods agreed to
be sold, they are to be delivered at the place at which they are at the time
of agreement to sell, or, if not then in existence, at the place at which
they are manufactured or produced [Sec. 36 (1)].

6. Time of delivery. Where under the contract of sale the seller is
bound to send the goods to the buyer, but no time for sending them is
fixed, the seller is bound to send them within a reasonable time [Sec. 36
(2)]. But where the contract uses words like “directly”, “without loss of
time”, or “forthwith”, quick and immediate delivery is contemplated.

d or tender of delivery should be made at a reasonable hour. What
Is a reasonable hour is a question of fact [Sec. 36 (4)).

7. Goods in possession of a third party. When at the time of the sale
the goods are with a third party, there is no delivery by the seller to the
buyer until such third party acknowledges to the buyer that he holds
on his behalf. But where the goods have been sold by the issue or




* the buyer may reject the goods. If he accepts them, he shall pay

‘make, within the time limit, another delivery in accordance
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transfer of any document of title to goods, e.g., a railway receipt or 5
of lading, such third party’s consent is not required [Sec. 36 (3)].

incidental to making of delivery are borne by the seller, but all ey
of and incidental to obtaining of delivery are borne by the buyer
(51
9. Delivery of wrong quantity (Sec. 37). The delivery of the
of goods contracted for should be strictly according to the terms
contract. A defective delivery entitles the buyer to reject the gg
three different contingencies which may arise in case of a d
delivery, i.e., delivery of a wrong quantity, are:
- (1) Delivery of goods less than contracted for. Where the
delivers to the buyer a quantity of goods less than he contracte

at the contract rate [Sec. 37 (1)].

Example. A sells to B 2,000 gross of 200 yards reels

cotton. After taking delivery B finds that the length of the co

~ reel is less than 200 yards, the average being shortage of abo
cent. B may reject the goods. If he waives the right of reje
liable to pay the price of the goods at the contract rate [Beck
Synzmanoski, (1924JA.C. 43]. .

If the goods have been rejected for short delivery, the se

terms of the contract. -

(2) Delivery of goods in excess of the quantity contracted for.
the seller delivers to the buyer a quantity of goods larger
contracted to sell, the buyer may (i) accept the whole : or (ii}
whole ; or (ii)) accept the quantity he ordered and reject the
buyer accepts the whole of the goods so delivered, he must pay
at the contract rate [Sec. 37 (2)].

Examples. (a) A places an order with B to supply 25
orange syrup. B sends 30. A is entitled to reject the whole, or
accept 25 and reject the rest. If he accepts all the 30, he m

for them at the contract rate. '

(b) A ordered for 10 hogsheads of claret and the seller
15. Held, the buyer was entitled to reject the whole [Cu
Harrison, (1851) 6 Ex. 903]. It was observed in this case
delivery of fifteen hogsheads under a contract to deliver t
performance of that contract for the person to whom they :
cannot tell which are the ten that are to be his ; and it is no
the objection to say that he may choose which ten he likes,
would be to force a new contract upon him.”
Where a contract is for the sale of “about™ so much quan

much quantity “more or less”, the seller is allowed a reasonable
If this margin exceeds, the buyer cannot be compelled to a
goods. If however, the deficiency or excess is so small as to be

the Court applies the maxim de minimis non curat lex (Law
take account of trifles). Thus where there was a shortage of 522 K
rice out of the agreed quantity of 16,000 kgs., it was held to be
deficiency which came within “de minimis” rule . The buyer

therefore refuse to take delivery of the goods [Suresh Kumar
Kumnarv. K. Assan Koya & Sons, A.LR. (1990) A.P. 20].

PERFORMANCE OF CONTRACT

The right to reject the goods is not equivalent to the right to
the contract. If the buyer rejects the goods (either because gtl'}lley ar?-::ezzl
than or in excess of the quantity contracted for), the seller has a right to
tender again the contract quantity and the buyer is bound to accept the
same [Vilas Udyog ltd. v. Prag Vanaspati Products, A.1.R. (1975) Guj. 112].
(3) Delivery of goods contracted for mixed with other goods. Where
the seller delivers to the buyer the goods he contracted to sell mixed with
goot;ls of a ciliﬂerm‘:d (tll;:st{;lriptlon, the buyer may accept the goods which
are in accordance e contract and rejec
e T ject the rest, or may reject the

Examples. (s) A contracts with B to buy 100 tons of cane sugar. A
delivers to B 75 tons of cane sugar and 25 tons of beet sugar, A may
either (i) accept 75 tons of cane sugar which is in accordance with
the contract, and reject 25 tons of beet sugar which is of a different
description, or (i) reject the whole sugar.

(b) A buyer inspected certain timber and branded by hammer-
marks those which he accepted. When the timber arrived, it
conltgintjd e:tlﬁrge 1:p.;:::.ntity of unbranded timber. Held, the buyer
could rejec € whole consignment [London Plywood Ltd. v. N
Oalc Ltd., (1939) 2 K.B. 343]. F iy

The provisions of Sec. 37 are subject to any usage of trade, special
agreement, or course of dealing between the parties [Sec. 37 (4)].

10. Instalment deliveries (Sec. 38). Unless otherwise agreed, the
seller is not entitled to deliver the goods by instalments and if he does
so, the buyer is not bound to accept the goods [Sec. 38 (1)1. The parties

may, however, agree that the goods are to be or may be delivered by
instalments.

Example. X bought from Y 25 tons of pepper October-November
shipment. Y shipped 20 tons in November and 5 tons in December.
Held, the case was governed by Sec. 38 under which the buyer of
goods is not bound to accept delivery thereof by instalments,
unless otherwise agreed. X could, therefore, reject the entire lot
[Renter v, Sala, (1879) 48 L.J. 492].

When there is a contract for the sale of goods to be delivered by
Instalments, the delivery should be in instalments as stipulated in the
contract. Such a contract may be express or may be inferred from the
Circumstances of the case, or from the nature of the contract. In a
Contract for delivery by instalments which are to be separately paid for,
the seller may sometimes make no delivery or make defective delivery in
Teéspect of one or more instalments, or the buyer may neglect or refuse to
take delivery of, or pay for, one or more instalments. In such a case, it is a
Question in each case depending on the terms of the contract and the
“I'Cur_nstances of the case, whether the breach of contract is a
:elglumation of the whole contract, or a severable breach giving rise to a

m for compensation [Sec. 38 (2)]. In deciding whether the breach in
fespect of one or more instalments of a contract justifies a party in

- Tpudiating the whole contract, regard must be had to :

(1) the quantitative ratio which the breach bears to the contract as a

“ Whole, and

(2) the degree of probability that such a breach will be repeated

- [Chunilalv. Sheoprasad. A.LR. (1943) Al 752,
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Where the repudiation is on the part of the geller, the buyer is
of his obligation to accept the residue of the goods. Where the re
ﬁ‘:n the part of the buyer, the seller is not bound to tender the res
goods. The seller need not make an offer of the goods which he
the buyer will refuse. : ]
11. Delivery to g carrier or wharfinger (Sec. 39). Where, in p
of a contragt of sale, goods are delivered to a carrier for the p
transmission to the buyer or to a wharfinger for safe custody, d
goods to them is prima facie deemed to be a delivery of the goc
buyer [Sec. 39 (1}]. In such a case, the seller must enter into a re
contract with the carrier or wharfinger on behalf of the buyer for th
transmission or custody of the goods. If the seller omits so to do anc
goods are destroyed, the buyer may decline to treat the delivéry {;

responsible in damages [Sec. 39 (2)]. 'Unless otherwise agreed,
goods are sent by the seller to the buyer by a route involving sea tra
the seller must inform the buyer in time to get the goods jnsu
otherwise the goods will be at the seller's risk during such sea

39 (3)]. : '
Acceptance of delivery (Sec. 42)

Receipt of goods by the buyer does not necessarily result in acc
of goods by him under, and in performance of, the contract
Acceptance is something more than mere receipt or taking pos
the goods by the buyer. It means the final assent by the buyer that h
received the goods under, and in performance of, the contract of s2
wrongfully refuses to accept the goods under the contract, he is
damages.

' The buyer is deemed to have accepted the goods— .

1. When he intimates to the seller that he has acéepted the goods.

2. When the goods have been dclivered to him and he does any
relation to them which is inconsistent with the ownership of t
as, for instance, where he (q) re-sells the goods, or (b) uses the go
manner proper only for the owner, cr (cJ makes some alteration
goods (Sec. 42).

: Example., P spld barley to B by sample. B resold the barl

When the barley was delivered to B, he ifispected a sample of

sent it on to.X. X-rejected it as not being according to the sam|

‘also claimed to be entitled to reject the barley. Held, B'

inspecting the sample and then sending barley 410 .

acceptance, and he could not afterwards reject it :

(1893) 1 @.B. 193]. ki

3. When, after the lapse of a reasonable time, he retains the g
without intimation to the seller that he has rejected them. 3
Buyer's liability for rejecting, neglecting or refusing delivery 3

Buyer's liability in case of rejection of goods [Sec. 43).
otherwise agreed, where goods are delivered to the buyer and he
them, he is not bound to return them to the seller. It is suffici
intimates to the seller that he has rejected the goods. If the seller
to take away the goods, the buyer becomes the bailee of the goods, an
may charge for keeping them. o
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Buyer’s liability for neglecting or refusing delivery of goods (Sec. 44).
when the seller is ready and willing to deliver the goods and requests the
puyer to take delivery, and the b does not, within a reasonable time
after such request, take delivery of the goods, he is liable to the seller for—

(a) any loss occasioned by his neglect or refusal to take delivery, and

(b) a reasonable charge for the care and custody of the goods.

Where the neglect or refusal of the buyer to take delivery amounts to
repudiation of the contract, the seller may sue for price and for damages.

RIGHTS AND DUTIES OF THE BUYER
Rights of the buyer
1. Right to have delivery as per contract (Secs. 31 and 32). The first
right of the buyer is to have delivery of the goods as per contract.
2. Right to reject the goods (Sec. 37). If the seller sends to the buyer a
larger or smaller quantity of goods than he ordered, the buyer may (a)

reject the whole, (b) accept the whole or (c) accept the quantity he ordered
and reject the rest.

3. Right to repudiate [Sec. 38 (1)]. Unless otherwise agreed, the buyer
of goods has a right not to accept delivery thereof by instalments. This
has already been explained in detail.

4. Right to notice of insurance [Sec. 39 (3)]. Unless otherwise agreed,
where goods are sent by the seller to the buyer by a sea route, the buyer has
a right to be informed by the seller so that he may get the goods insured.

5. Right to examine (Sec. 41). The buyer has a right to examine the
goods which he has not previously examined before he accepts them [Sec.
41 (1)]. The seller is bound to afford the buyer a reasonable opportunity of
examining the goods for the purpose of ascertaining whether they are in
conformity with the contract [Sec. 41 (2)]. Place of delivery is, prima face,
the place of examination [Perkins v. Bell, (1893) 1 Q.B. 193]. Where the
seller affords an opportunity to the buyer to examine the goods but the
buyer refuses to do so, the buyer cannot say that the goods are of an
inferior quality and, therefore, cannot repudiate the contract. If the
buyer repudiates the contract, the seller is entitled to damages from the
buyer [Dharampal v. Ram Chander Rao, A.LR. (1980) AllL 316].

6. Rights against the seller for breach of contract.

- (1) Suit for damages (Sec. 57). Where the seller wrongfully neglects or
refuses to deliver the goods to the buyer, the buyer may sue the seller for
damages for non-delivery. The measure of damages is, prima facie, the
difference between the cohtract price and the market price at the time
when they ought to have been delivered, or if no time was fixed at the time
o.f refusal to deliver.

Example. S agreed to sell to Ba quantity of coal at £ 160 per ton.
Srefused to deliver the coal to B as its price had risen to £ 230. Held, B
was entitled to recover damages at-the rate of £ 70 per ton [William
Brothers v. E.T. Aegius, (1914) A.C. 510].

(2) Suit for price. If the buyer has paid the price and the goods are not
delivered, he can recover the amount paid.

(3) Suit for specific performance (Sec. 58). The buyer may sue the
Seller for specific performance of the contract fo sell. If the gosds are
Specific or ascertained, the Court may, If it thinks fit, order for the
Specific performance of the contract. ' ;
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(4) Suit for breach of warranty (Sec. 59). Where there is a brea
warranty by the seller, or where the buyer elects or is compelled to
any breack. of condition 4n the part of the seller as a breach of wa
the buyer is nct by reason only of such breach of warranty enti
reject the goods. But he may (a) set up against the seller the b
warranty in diminution or extinction of the price ; or (b) sue the seller fo
damages for breach of warranty [Sec. 59 (1)]." A
The fact that a buyer has set up a breach of warranty in dimin
extinction of the price does not prevent him from suing for the
breach of warranty if he has suffered further damage [Sec. 59 (2)].
The measure of damages for breach of warranty is the estimal
arising directly and naturally from the breach- which is prima faci
difference between the value of the goods as delivered and the val
would have had if the goods were according to the warranty. .
(5) Repudiation of contract before due date (Sec. 60). When the
repudiates the contract before the date of delivery, the buyer may e
treat the contract as subsisting and wait till the date of delivery, o
may treat the contract as rescinded and sue for damages for The.
This rule is known as the 'rule of anticipatory breach of contract'..
(6) Suit for interest [Sec. 61 (2) (b)]. Where there is a breach of ¢
on the part of the seller and as a result the price has to be refunded
buyer, the buyer has a right to claim interest on the amount of th
refunded tec him from the date on which the payment was
Court may award the interest at such rate as it thinks fit.
I?_utiec of the buyer
1. Duty to accept the goods and pay for them in exci
possession (Sec. 31 and 32). It is the duty of the buyer to accept th
and pay for them, in accordance with the terms of the contract of
(Sec. 31). Further, the buyer must be ready and willing to pay the |
exchange for possession of the goods (Sec. 32j.
2. Duty to apply for delivery (Sec. 35). Apart from any
contract, it is the duty of the buyer to apply for delivery.
3. Duly to demand delivery at a reasonable hour [Sec. 36 (4)].
duty of the buyer to demand delivery at a reasonable hour. _.
4. Duty to accept instalment delivery and pay for it [Sec. 38 (2)]. Re
to point 10 of “Rules as to delivery”. e
5. Duty to take risk of deterioration in the course of transit {:
Where the seller of goods agrees to deliver them at his own risk
other than where they are sold, the buyer shall take ai
deterioration in the goods necessarily incident to the course
The buyer and seller may, however, agree to the contrary in this
Example. Psold to D a certain quantity of hoop iron.
by canal at the request of the buyer. It was rusted before
destination. The rusting, however, was no more than
_ necessarily incident to the course of transit. Held, the
bound to accept the goods [Bull v. Robinson, (1854) 10 Ex. 3
6. Duty to intimate the seller where he rejects the goods
Unless otherwise agreed, it is the duty 4f the buyer to inform
case he refuses to accept the goods. , i
7. Duty to take delivery (Sec. 44). It is the duty of _thc“bt;)ﬂ'
delivery of the goods within a reasonable time after the tender of €=
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He becomes liable 1o the seller for any loss occasioned by his neglect or
refusal to take delivery,

8. Duty to pay price (Sec. 55). Where property in goods has passed to
the tbmrt-r. it is his duty to pay the price aceording to the terms of the
conltract.

9. Duty to pay damages for non-acce 2 (Sec. 56). Where the buyer
wrongfully neglects or refuses to accept and pay for the goods, he will have
to compensate the seller, in a-suit b}l; him, for damages for non-ac-
ceptance.

SUMMARY /

It is the duty of the seller to deliver the goods and of 6
for them in accordance with the terms of tl'fné0 contract%l't::l:uyer Seort gug ey

Delivery of goods. Delivery means voluntary transfer of possession of goods
from the seller to the buyer. It may be (] actua ymboli .
But it must be accordlng{o the rulmlir as g[Rren bt':](l;wm . PR A trpctive,

Rules as to delivery. 1. Unless otherwise agreed, delivery of the good
payment of the price are concurrent conditions. (2§T§Cdehverye;¥ part of the gso?)gg
in progress, of the delivery of whole, amounts to, for the purpose of passing.thé
property in' such goods, as a delivery of the whdle. (3) Apart from any express
contract, the seller oégoods is not bound to deliver them until the buyer applies for
de]ivc?'. (4) The placg of delivery is the place at which they are at the time of the
sale. (5) 1f the goods are in possession of a third , there is no delivery until
such third party acknowledges to the buyer that he holds the goods on his behalf.

i () Where the seller is bound to send the goods to the buyer but no time for sending -

them is fixed, they must be sent within a reasonable time. E:

delivery are borne by the seller and expenses of obtaining diﬁw;wﬁyns&seoéﬁﬁ

If the seller sends to the buyer a lar%::r or a smalier quantity of goods than he

ordered, the buyer may (a) reject the whole, or (b) accept the whole, or (¢) accept the

quanuclly he ordered and reject the rest. (9) If the seller delivers, with the goods

%ii?ﬂiegmc:s of 53 m:)t?lg dﬁﬁpt}oﬁi hh:l buyer may accept the Lﬁgods ordered and
: rest or reject the whole. t

be delivescd by instalments. B i es. Agoonc s penpais

TEST QUESTIONS .

¥ w:{atDa?r;s Ll'ihe; ?Sale of Goods Act providf: forany rules as to delivery of goods ? If

2. What rights and liabilities flow in wases of part delivery and wrong delivery

‘of goods.?

3. What course is open to the buyer if the seller makes hort d
a delivery in excess of contract quantity, or (c) a delivery ci:?) ;:;tr%ct ;Lﬁ?hggg

| with other goods ?

4. "Delivery does not amount to acceptan g -
R l‘gve o n e eptance of goods.” Discuss, when a buyer

5. Comment : "The fact that the b f the
B e g g A o uyer of goods has recclivad the goods does

6. What remedies are open to a buyer for breach of t >
What are his liabilities for rejecting or rgﬁ.rslng delivcry? o? gc:;:dga.‘;:t 0, Vo ol ?

(CAL PROBLEMS

empt following problem: reasons :
1. X, a dealer in cattle Fc:d. sold to Y, another such dealer, 15,000 tons of meat

and bone-meal of specified quality to be shipped, 1,250 tons

: o b P monthly in - 1
mttalments. After about ha%' the meat was.’gellvcred and paid forl? it % t?;]::;:ll
Adw;; )\(was not of the contract quality, and Y refused to take further delivery.

Attempt the

[Hint : Yis entitled to refuse to take further deli
very as he is not bound to tak
the risk, o having Put upon him farther deliveies of goods wiich do
[ls) . 2 Tt
e llQGO]to2 K-l?' 311?'2% A. Munro & Co. v. Myer,
s sell to tons of oil at Rs. 20,000 per ton to b
sa"m of delivery. A gives to C, a wharfinger, at whose w. he hadet?a;ﬂeﬁ &l;:ttlsﬂ;?
hoz: order to transfer five of them into the name of B. C marks the transler in his

m

!
il

and gives A's clerk a notice of the transfer to B. A's clerk takes the transfer




